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The United States Circuit Court of Ap- 
peals at Chicago has lately rendered an opin- 
ion in the case of United States v. MacDonald, 
the President of the Guarantee Investment 
Company, affirming the decision of the Dis- 
trict Court and holding that the plan of the 
company as disclosed in that case is a lottery, 
within the meaning of United States statutes. 
The charge of Judge Grosscup to the jury, 
which, at the time, was the subjeet of much 
adverse criticism by disinterested parties, was 
upheld. The language of the Court of Appeals 
in reaching the conclusion that the issuance 
and payment of bonds constitutes a lottery is 
broad and sweeping. They say: ‘‘It was in- 
sisted at the hearing that since every bond- 
holder who continues to pay his dues will ul- 
timately receive the promised sum, the prizes 
are equal and therefore there is no lottery. 
But it is idle to say that a sum or an obliga- 
tion for a sum due and payable to-day or at 
an early day is of no more value than an ob- 
ligation for an equal amount without interest, 
payable at a remote and indefinite time.’’ In 
that statement is the meat of the whole con- 
troversy. If the court is right in the extent 
to which they carry the doctrine of chance, 
there are hundreds of lotteries being con- 
ducted in this country, in every way as harm- 
ful as bond investment schemes, which the 
law tolerates and even encourages. 





The Supreme Court of the United States 
has just rendered a decision which has an im- 
portant bearing upon the interstate commerce 
law, in relation to compelling the attendance 
and testimony of witnesses. One of the sec- 
tions of the law and the one upon which its 
enforcement chiefly depends, authorizes the 
commission to demand books and papers and 
to compel the attendance of witnesses and 
gives any Federal Court jurisdiction when 
called upon to aid in carrying out its orders. 
Judge Gresham, then sitting as circuit judge 
for the northern district of Illinois declared 
this section to be unconstitutional and upheld 
the right of certain witnesses to refuse to 
testify. This decision has now been reversed 
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by the Supreme Court with only Justice 
Brewer dissenting. ‘‘As the judicial power 
of the United States,’’ says the court, ‘‘ex- 
tends to all cases in law and equity arising 
under the constitution or laws of the United 
States, and as the Circuit Courts of the 
United States are capable of exerting such 
power in cases of that character within the 
limits as to the value of the matter in dispute 
and under the restrictions imposed by con- 
gress, the fundamental question presented 
by this appeal is whether the present proceed- 
ing is a case within the meaning of the con- 
stitutional question. If so the judgment be- 
low was erroneous. * * * An adjudication 
that congress could not establish an adminis- 
trative body with authority to investigate the 
subject of interstate commerce, including the 
burdens imposed upon it by carriers, and the 
necessity in the interest of the public of re- 
moving those burdens, and with power to 
call witnesses before it to require the produc- 
tion of books, documents and papers relating 
to the subject, would, we apprehend, go far 
toward defeating the object for which the 
people of the United States placed commerce 
among the States under national control. All 
must recognize the fact that the information 
necessary as a basis of intelligent legislation 
by congress from time to time upon the 
subject of interstate commerce cannot be ob- 
tained nor could regulations of such com- 
merce by established rules be effectively 
enforced otherwise than through the instru- 
mentality of an administrative body repre- 
senting the whole country, always watchful 
of the general interest and charged with the 
duty not only of obtaining the required in- 
formation but of compelling by all lawful 
methods obedience to such rules.’’ 


This still leaves undetermined, however, 
the immunity of witnesses who déclare that 
they cannot testify without incriminating 
themselves. Several of the Federal Courts 
have decided that such witnesses cannot be 
required to give testimony even under the 
stipulation that their statements shall not be 
used in any prosecution against them. This 
ruling serves to protect the parties to an al- 
leged violation of the law from the necessity 
of revealing the facts, and as they are usually 
the only persons who have actual knowledge 
of the transaction, it is practically impossible 
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to secure the testimony that is essential to a 
conviction. Appeals have been taken in all 
of these cases, and some of them are likely 
soon to be reached by the Supreme Court. 
The decision of that tribunal upon the phase 
of the subject which they present is awaited 
with general interest. If witnesses can avoid 
testifying by pleading their own guilt, then 
it is useless to summon them. The interstate 
commerce law cannot be enforced, in other 
words, if railroad officials who violate it and 
shippers for whose profit it is violated cannot 
be compelled to furnish the necessary evi- 
dence. It is well known that the law is 
daily disregarded, but legal proof in a partic- 
ular instance is exceedingly difficult to obtain 
—so much so, in fact, that the public has 
ceased to look for a conviction ; and it remains 
to be seen if the Supreme Court will supple- 
ment its present decision with another remov- 
ing this serious drawback. 








NOTES OF RECENT DECISIONS. 


Tue Doctrine or Lacues.—The Supreme 
Court of the United States has in two recent 
decisions considered the question of laches— 
Holstead v. Grinnon, 14S. C. Rep. 641, and 
Hardt v. Heidweyer, Jbid. 671. In the first 
mentioned case the plaintiff invoked the aid 
of a court of equity to set aside a survey 
which had stood unchallenged for over twenty- 
five years. The court said that such a long de- 
lay suggests laches, and a careful examination 
of the testimony satisfied them that the Circuit 
Court did not err in sustaining this defense. 
Mr. Justice Brewer characterized the defense 
as one ‘‘which, wisely administered, is of great 
public utility, in that it prevents the breaking 
up of relations and situations long acquiesced 
in, and thus induces confidence in the stabil- 
ity of what is, and a willingness to improve 
property in possession; and at the same time 
it certainly works in furtherance of justice, 
for so strong is the desire of every man to 
have the full enjoyment of all that is 
his, when a party comes into court and as- 
serts that he has been for many years the 
owner of certain rights, of whose existence 
he has had full knowledge, and yet has never 
attempted to enforce them, there is a strong 
persuasion that, if all the facts were known, 








it would be found his alleged rights either 
never existed or have long since ceased. We 
have had before us lately several cases in 
which this defense has been presented, and 
in which the rules determining it have been 
fully stated and its value clearly demonstrated. 
Hammond v. Hopkins, 143 U.S. 224, 12 Sup. 
Rep. Ct. 418, and cases cited in the opinion; 
Felix v. Patrick, 145 U. S. 317, 12 Sup. Ct. 
Rep. 862 ; Foster v. Railroad Co., 146 U. S. 88, 
13 Sup. Ct. Rep. 28 ; Johnston v. Mining Co., 
148 U. S. 360,13 Sup. Ct. Rep. 585. The length 
of time during which the party neglects the as- 
sertion of his rights which must pass in order 
to show laches varies with the peculiar cir- 
cumstances of each case, and is not, like the 
matter of limitations, subject to an arbitrary 
rule. It is an equitable defense, controlled 
by equitable considerations, and the lapse of 
time must be so great, and the relations of 
the defendant to the rights such, that it 
would be inequitable to permit the plaintiff 
to now assert them. There must of course, 
have been knowledge on the part of the 
plaintiff of the existence of the rights, for there 
can be no laches in failing to assert rights of 
which a party is wholly ignorant, and whose 
existence he had no reason to apprehend. 
And yet, as said by Mr. Justice Brown speak- 
ing for the court in Foster v. Railroad Co., 
supra: ‘The defense of want of knowledge 
on the part of one charged with laches is 
one easily made, easy to prove by his own 
oath, and hard to disprove; and hence the 
tendency of courts in recent years has been 
to hold the plaintiff to a rigid compliance 
with the law, which demands not only that 
he should have been ignorant of the fraud 
but that he should have used reasonable dili- 
gence to have informed himself of all the 
facts.’’’ In the other case referred to— 
Hardt v. Heidmeyer, the court applied the 
rule to a creditor’s bill filed nearly five years 
after the alleged causes stated therein. 





Banks AND Bankinc — Drarrs—Co.tec- 
TIon.—In Nonotuck Silk Co. v. Flanders, 58 
N. W. Rep. 383, decided by the Supreme Court 
of Wisconsin, it is held that one for whom a bank 
had collected a draft before it failed, is not 
entitled to a preference over other creditors 
if the bank had disposed of the proceeds be- 
fore the assignee came into possession, over- 
ruling a number of Wisconsin cases. Orton, 
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C. J., dissented from the conclusion of the 
court. The following is from the opinion: 


The early English cases only went to the extent of 
holding, in effect, that the owner of property intrusted 
to an agent, factor, bailee, or other trustee could fol- 
low and retake his property from the possession of 
such trustee, or others in privity with him, and nota 
bona Jide purchaser for value, whether such property 
remained ia its original form, or in some different or 
substituted form, so long as it could be ascertained to 
be the same property, or the produet or proceeds 
thereof, but that such right ceased when the means of 
ascertainment failed, as when the subject of the trust 
was money, or had been converted into money, and 
then mixed and confounded in a general mass of 
money of the same description, so as to be no longer 
divisible or distinguishable. This is apparent from 
the opinion of Lord Ellenborough, C. J., written 
nearly 80 years ago, reviewing the adjudications prior 
to that date. Taylor v. Plumer, 3 Maule & S. 575. But 
the more recent rule in England as to following trust 
moneys is broader, and goes to the extent of holding, 
in effect, that “if money held by a person in a fiduciary 
character, though not as trustee, has been paid by him 
to his account at his banker’s the person for whom he 
held the money can follow it, and has a charge on the 
balance in the banker’s hands;” that “if a person who 
holds money as a trustee, or in a fiduciary character, 
pays it to his account at his banker’s, and mixes it with 
his own money, and afterwards draws out sums by 
checks in the ordinary manner, the drawer 
must be taken to have drawn out his own money, in 
preference to the trust money.” Jn re Hallett’s Es- 
tate (Knatchbull v. Hallett), 13 Ch. Div. 696, overrul- 
ing some former English cases. In that case there 
was no dispute but what the money received by the 
trustee for the property wrongfully converted was 
deposited with his bankers to the credit of his account, 
and that the same ‘‘remained at his banker’s mixed 
with his own money, at the time of his death.” But 
in the leading opinion, by Jessel, M, R., in that case, 
and by way of quoting Mr. Justice Fry approvingly, it 
issaid: ‘““The guiding principle is that a trustee can- 
not assert a title of his own totrust property. If he 
destroys a trust fund by dissipating it altogether, 
there remains nothing to be the subject of the trust. 
But, so long as the trust property can be traced and 
followed into other property into which it has been 
converted, that remains subject to the trust.” Jd. p. 
719. That case is as favorable to the claim of the 
plaintiff as any in the English courts; and yet it no- 
where sanctions the proposition that the owner of the 
property or money intrusted is entitled to a preference 
over other creditors of an insolvent estate out of prop- 
erty or assets to which no part of the trust fund, or 
the proceeds thereof, is traceable. All such cases turn 
upon the question of fact whether the trust property 
or fund, or the proceeds thereof, are traceable into 
any specific property orfund. Ex parte Hardcastle 
(In re Mawson), 44 Law T. 524. Thus, in Re Cavin v. 
Gleason, 105 N. Y. 256, 11 N. E. Rep. 504, it was held 
that, “‘to entitle the trust creditor to such a prefer- 
ence, it must, at least, be made to appear that the 
fund or property of the ineolyent, remaining for dis- 
tribution, ineludes proceeds of the trust estate.”” To 
the same effect, Atkinson v. Printing Co., 114 N. Y. 
168, 21 N. E. Rep. 178; Holmes v. Gilman, 138 N. Y. 
876, 34 N. E. Rep. 205. In Little v. Chadwick, 151 
Mass. 110, 28 N. E. Rep. 1005, the court said: ‘When 
trust money becomes so mixed up with the trustee’s 
individual funds that it is impossible to trace and 
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identify it as entering into some specific property, the 
trust ceases. The court will go as far as it can in thus 
tracing and following trust money; but when, asa 
matter of fact, it cannot be traced, the equitable right 
of the cestui que trust to follow it fails:”” To the same 
effect are Goodell v. Buck, 67 Me. 514; Steamboat Co. 
v. Locke, 73 Me. 370; Englar v. Offutt, 70 Md. 78, 16 
Atl. Rep. 497; Thompson’s Appeal, 23 Pa. St. 16; Co- 
lumbian Bank’s Estate, 147 Pa. St. 440, 23 Atl. Rep. 
625, 626,628; Appeal of Hopkins (Pa.), 9 Atl. Rep. 867; 
Bank v. Goetz, 138 Ill. 127, 27 N. E. Rep. 907; Neely v. 
Rood, 54 Mich. 134,19 N. W. Rep. 920; Sherwood v. 
Bank, 94 Mich. 78, 58 N. W. Rep. 9238; Elevator Co. v. 
Clark (N. D.), 53 N. W.{Rep. 175; National Bank v. In- 
surance Co., 104 U. S. 54, 68; Peters v. Bain, 133 U.S. 
670, 698, 10 Sup. Ct. Rep. 354; 2 Story, Eq. Jur. §§ 1258, 
1259; 2 Pom. Eq. Jur. § 1058; 1 Lewin, Trusts (1st Am. 
Ed.) 241. 

In speaking of following trust moneys into other 
property, itis stated in one of the New York cases 
cited that “the right has its basis in the right of prop- 
erty. It never was based upon the theory of prefer- 
ence by reason of an unlawful conversion. Thisis 
made clear by a recent and well-considered opinion 
by the Supreme Court of Rhode Island. Slater v. 
Oriental Mills (R. I.), 27 Atl. Rep. 443. It follows 
that the mere fact that Probert’s bank used the 
plaintiff’s money towards paying its indebtedness, be- 
fore making the assignment, did not authorize a 
preference to the plaintiff, over Probert’s other 
creditors, out of his other property and assets. This 
is made plain by an illustration having judicial sanc- 
tion in the case last cited: ‘Suppose that an insolv- 
ent debtor, D, has only $1,000 of property, but is in- 
debted tothe amount of $2,000, one-half of which is 
due to A,and the other half to B. In this condition 
of things, D’s property can only pay fifty per cent. of 
his debts. By such distribution, A and B would each 
be equitably entitled to $500. Now, suppose D, while 
in that condition, collects $1,000 for F, but instead of 
remitting the money, as he should, he uses it in pay- 
ing his debt in full to A. By so doing, D has not in- 
creased his assets a penny, nor diminished his aggre- 
gate indebtedness a penny. The only difference is 
that he now owes $1,000 each to B and F, whereas he 
previously owed $1,000 each to A and B. Now, if F is 
to have preference over B, then his claim will absorb 
the entire amount of D’s property, leaving nothing 
whatever for i}. In other words, the $500 to which B 
was equitably entitled from his insolvent debtor, upon 
a fair distribution of the estate, has, without any fault 
of his, been paid to another, merely in eonsequence 
of the wrongful act of the debtor.” Jd., and dissent- 
ing opinion in 69 Wis. 123. See, also, McClure v. 
Board (Colo. Sup.), 34 Pac. Rep. 768. We must hold 
that the plaintiff has no legal right toa preference 
over Probert’s other creditors in the distribution of 
his estate in thé hands of the defendant, as assignee, 
and into which no part of the plaintiff’s money has 
been traced. 

This is not a mere question of practice, nor the con- 
struction of a local statute long acquiesced in, but is a 
question of general equity jurisprudence; and it is 
very important to the people ofthe State that this 
court should, at least on such questions, adhere to the 
principles of the common law so well established as to 
become elementary. It is especially essential that the 
State and Federal Courts, on such questions, should 
be in harmony. Insofar as McLeod v. Evans, 66 Wis. 
401, 28 N. W. Rep. 178, 214; Francis v. Evans, 69 Wis. 
115, 33 N. W. Rep. 93; and Bowers v. Evans, 71 Wis. 
133, 36 N. W. Rep. 629,—are in conflict with the rules 
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above indicated, they must be regarded as overruled, 
The order of the Circuit Court is reversed, and the 
cause is remanded for further proceedings in accord- 
ance with this opinion. 





ATTACHMENT—AFFIDAVIT—JURAT WITHOUT 
SignaTuRE—COoLiaTeRAL Attrack.—lIn Taco- 
ma Grocery Co. v. Draham, 36 Pac. Rep. 31, 
decided by the Supreme Court of Washing- 
ton, it appeared that no signature was at- 
tached to the jurat to the affidavit for attach- 
ment, and it was held that the proceeding was 
void in the absence of showing that the paper 
was in fact sworn to and that a judgment 
thereon might be attacked collaterally. Mr. 
Justice Hoyt delivered the opinion of the 
court as follows: 


This action was brought by the appellant to quiet 
the title to a certain piece of real estate as against the 
defendant. The source of title of each of the parties 
was the same; both claimed by virtue of execution 
sales against Henry Bickle, Jr. There was no per- 
sonal service on the defendant, and the validity of the 
judgment and sales depends upon the regularity of 
attachment proceedings which were instituted at the 
time of the commencement of the actions. It clearly 
appears from the record that the sale under which 
appellant claims was the first one, and, if valid, con- 
veyed to ita goodtitle. It is contended on the part 
of the respondent that the judgment under which this 
lease was made was absolutely void, for the reason 
that the court never obtained any jurisdiction of the 
subject-matter. The ground of such contention is 
that there was no affidavit filed with the clerk asa 
foundation for the attachment proceedings. Upon 
this question, the record shows that a paper was filed 
in the form of an affidavit, signed by a person who 
represented himself as the attorney for the plaintiff, 
but there is nothing upon the face thereof to show 
that it was ever sworn to. Such being the case, the 
question is presented as to the force to be given such 
paper. If it should be treated as having no effect, 
then it must follow that the attachment proceedings 
founded thereon were absolutely void. It does not 
appear from the record that the paper wasin fact 
sworn to. If it did, it is probable that, under our 
liberal statute as to amendment of all papers in attach- 
ment proceedings, the omission of the officer to sign 
the jurat could be treated as a clerical error, and the 
proceedings sustained. But,in the absence of proof 
to that effect, there is nothing to show that the facts 
set up in such paper ever had their truth vouched for 
by the oath of any person; in other words, the paper, 
upon its faee, does not show that it is an affidavit, and 
there isno proof in the record to supplement the 
showing upon the face of the paper. It must, there- 
fore, for the purposes of this case, be considered as 
no affidavit at all, and it must follow that there was 
no foundation whatever for the issuing of the writ of 
attachment, and that it was absolutely void. 

Some cases have been cited by counsel for appellant 
where the absence of the signature of the officer to 
the jurat has been held not to be fatal to the proceed- 
ings. Such cases, however, are not numerous. We 
have been able to find only two which squarely es- 
tablish sucha doctrine. Wiley v. Bennett, 9 Baxt. 
581; Stout v. Folger, 34 Iowa, 71. These cases would 
be authority for the contention of the appellant that 








such omission did not render the proceedings void, if 
the facts shown by the record had been similar to 
those in the case at bar; but such was not the case, 
There it was made clearly to appear to the court that 
the affidavit had been in fact sworn to, and it was held 
that as the required facts had been set forth in the 
form of an affidavit, and their truth vouched for by 
the oath of the party, he should not be deprived of his 
rights by reason of the inadvertent omission of the 
officer to sign the jurat. We have been unable to find 
a single case which went so far as to hold that the pro- 
ceedings could be sustained, where the statute re- 
quired an affidavit, withoutit being made affirmatively 
to appear, in some manner, that an affidavit was in 
fact made and filed. In our opinion, no title passed 
to plaintiff by virtue of the execution sale under which 
it claims title, for the reason that the judgment upon 
which such sale was made was absolutely void. 
Appellant makes the further contention that, even 
if such results must follow from the failure to make 
and file an affidavit, the judgment could only be at- 
tacked in a direct proceeding for that purpose. This 
would doubtless be true, if the action of the court in 
granting the judgmentis simply erroneous. But it 
was more than that; it was void for the reason that 
the court never had any jurisdiction. Such a judg- 
ment is anullity, and may be attacked in any place 
where rights are attempted to be asserted under it. 








Set-oFF—CoRPORATION—EQUITABLE Pow- 
ers.—In Merrill v. Cape Ann Granite Co., 
36 N. E. Rep. 797, the Supreme Judicial 
Court of Massachusetts decide that where a 
person is indebted to a corporation in the 
hands of receivers, of which he is a stock- 
holder, for moneys withdrawn by him to his 
individual use, and makes an assignment for 
the benefit of his creditors, and the receivers 
participate in the assignment, and there is 
a surplus for the stockholders of such corpo- 
ration, a court of equity may set-off his debt 
due the corporation against the claim of his 
assignees to his distributive share of such 
surplus, if such action is the only way to pre- 
vent clear injustice. Barker, J., says: 


The Cape Ann Granite Company has not been dis- 
solved, but is an existing corporation. The certificate 
of stock which was held by French is now inthe hands 
of his assignees. They have, as yet, paid no dividends 
under the assignment. The receivers of the corpora- 
tion have sold all the property of the corporation, not 
including its claim against French, and have per- 
formed its contracts, and paid all its debts in full, both 
principal and interest, and have in hand about $20,000, 
to be divided among the stockholders, or disposed of 
as the court may order. Under these circumstan- 
ces, the receivers have petitioned the superior 
court for instructions whether, in the division of the 
fund, the stock standing in the name of French is to 
be charged with the debts due from him to the corpo- 
ration. Upon this petition the superior court has 
adjudged that the debt due from French cannot be 
set off against the claim of his assignees to a distribu- 
tive share of the fund in the hands ofthe receivers; 
and the receivers have been ordered to distribute the 
fund among the stockholders in the proportion in 
which they owned stock when the receivers were ap- 
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pointed, paying to the assignees of French the share 
due to the stock which then stood in his name. From 
this decree the administrators of the estate of Mr. 
Butler have appealed, and the agreed facts conclude 
with the statement that the question presented is 
whether the debt due from French to the corporation 
ean be set off against the claim of his assignees toa 
distributive share of the fund in the hands of the 
receivers. In dealing with this question, we are not 
embarrassed by technical rules as to parties or plead- 
ings, nor limited by statute provisions as to set-off, 
but are at liberty, in the exercise of a jurisdiction 
possessed by the court of chancery before the enact- 
ment of such statutes, to apply the doctrine of set-off, 
as grounded upon natural equity. Hx parte Stephens, 
11 Ves. 27. No doubt the general rule in equity as 
well as at law, is that the demands to be set off must 
be mutual, and that debts accruing in different rights 
cannot be set off against each other. But when there 
are peculiar ciccumstances which make it necessary, 
asthe only way to prevent a clear injustice, to allow 
the set-off of debts not mutual, but accruing in differ- 
ent rights, this may be done by courts of full equity 
jurisdiction. It has been held that in such cases they 
look beyond forms, to the essence of transactions out 
of which the demands arise, and beyond the nominal 
parties, to those to be affected by the decree; and ifa 
party to be so affected hasa clear natural equity, 
arising out of the transactions, and superior to any 
equity which can be urged in favor of those for whose 
benefit the claim to an equitable set-off is resisted, 
such courts may order debts not mutual, but accruing 
in different rights, to be set off, and made to discharge 
each other. See Holbrook vy. Receivers, 6 Paige, 220, 
231; Blake v. Langdon, 19 Vt. 485; Brewer v. Norcross, 
17 N. J. Eq. 219; Hannon vy. Williams, 34 N. J. Eq. 255. 

Inthe present case, those who have the ultimate 
interest are the creditors of French, on the one side; 
and, on the other, those who were his fellow stock- 
holders when the receiver was appointed. No facts 
appear which give to the creditors of French a better 
equity or higher claim than he himself could urge. 
Before their rights to an interest in the corporation 
accrued through him, the corporation had been placed 
by his acts in such a position that the only possible 
advantage which he or any other stockholder could 
derive from the ownership of stock must come through 
the decree of a court of equity; and unless, for some 
reason, it should be found by the court just and equi- 
table to discharge the receivership, and allow the cor- 
poration, asa going concern, to resume the exercise 
of its franchise, and again pursue the purposes of its 
charter, it must come in the form ofa dividend to be 
made among the stockholders after the demands of 
allother persons should have been satisfied in full. 
No stockholder—and least of all French, upon whose 
petition the receivers were appointed—could justly or 


equitably claim the right thereafter, and while the, 


receivership continued, to treat the corporation asa 
going concern, with the result of withholding from 
the fund to be raised to adjust its affairs the debt due 
to it from himself, and at the same time sharing in its 
dividends. The decree of receivership was equiva- 
lent, so far as his equitable rights in the adjustment 
of the corporate property were concerned, to a disso- 
lution of the corporation; and his creditors, and the 
assignees of his estate, have succeeded only to his 
rights and equities. While a corporation, ordinarily, 
has no lien on the shares of a stockholder who is in- 
debted to it, it may set off the dividends of a stock- 
holder against his debt. Iron Co. v. ‘Hooper, 7 Cush. 
183; Sargent y. Insurance Co.,8 Pick. 90. The inter- 





ests of stockholders in a corporation which has been 
put into the hands ofa receiver tobe wound up are 
thereby reduced, as in the case of a dissolution (see 
James v. Woodruff, 10 Paige, 541), ‘‘to mere equitable 
rights to their several distributive shares of the cor- 
porate funds, upon principles of equal justice and 
equity, among all the stockholders, after paying all 
debts and expenses,”’ but, in the case of a receivership 
withouta dissolution, with the additional possibility 
that, if the circumstances shall be found to justify 
such a course, the receivership may be discharged, 
and the corporation allowed to resume its functions, 
and manage its own affairs. Todo equal justice and 
equity among these stockholders requires that the 
fund to be distributed should be made to repay to the 
corporation, so far as it is sufficient to do so, that share 
of the corporate funds which French, by becoming 
indebted to the corporation, had withdrawn for his 
individual use, tothe detriment of the other stock- 
holders. This is a plain, natural equity, and his 
insolvency makes it impossible to do justice to the 
other stockholders except by making his distributive 
share of this fund compensate, so far as it will, the 
debt which he owes to the corporation, and is there- 
fore a peculiar circumstance, which makes it the duty 
of acourt of equity to orderthe debt to be set off 
against the dividend. His assignees took the stock 
after the receivership proceedings were commenced, 
and subject to the equities which had thereby sprung 
up; and no reason is shown why his creditors whom 
the assignees represent, as well as the debtor, have an 
equity superior to that of the other stockholders. 
Strict technical rights, in this instance springing from 
the relations of the stockholder to the corporation, 
must, as in other cases of set-off, give way to the sub- 
stantial equities of the real situation, asin other in- 
stances in which the doctrine of set-off is applied. No 
doubt, if the assignees had sold, or should now sell, 
the shares of French, the price received would be 
assets over which the court would have no control; 
but the purchaser, like the assignees themselves, 
taking title lis pendens, would be subject to all the 
equities to which French himself was subject, and 
could not successfully contend that a dividend on the 
shares should be paid without regard to the debt due 
to the corporation from French. 

The case of Bank vy. Shouse, 102 Pa. St. 488, is relied 
upon as an authority against the set-off in the present 
case. But that was not acase inequity. The transfer 
of the stock to the administrators was before the bank 
went into liquidation, and to have allowed the set-off 
claimed by the bank would have given it a preference. 
The case was the ordinary one of a corporation at- 
tempting to assert alien upon the shares of a stock- 
holder for his debt to the corporation. Nor are the 
numerous cases in point in which courts have refused 
to set off deposits in insolvent banks and similar cor- 
porations against liabilities of the stockholder to con- 
tribute toa fund to be used for the payment of all 
the debts of the corporation. There the controlling 
equity lies with the creditors of the corporation, and 
reverses the usual principle of set-off, which would 
prevail if the question were between the stockholder 
and the corporation alone. But here the creditors of 
the corporation to whieh French was indebted have 
been paid in full, so that those cases do not apply. 
The creditors of French have no equity, as against 
either the corporation or its other stockholders, be- 
eause French, under whom they claim, had none either 
at the time when his assignment was made or before. 
His legal right to claim that his stock was property 
not subject to his debt to the corporation was not an 
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equity, but aright of strict law; and the assignment 
to his assignees for the benefit of his own creditors 
was after he had charged it, by the institution of the 
receivership proceedings, with an equity in favor of 
his fellow stockholders. 





CrimiInaL EvipENCE—PrRJURY—WITNESS— 
HusspanpD AND Wire.—One of the points de- 
cided by the Supreme Court of Colorado in 
Dill v. People, 36 Pae. Rep. 229, is of spe- 
cial interest. It was held that where a hus- 
band is indicted for willful and corrupt per- 
jury in making a false affidavit in a suit for 
divorce against his wife, the wife is a compe- 
tent witness for the State on the trial of such 
indictment. Elliott, J., says: 

The court, against the objection of defendant, or- 
dered that Susan A Dill, wife of defendant, might 
testify as a witness in behalf of the State. This rul- 
ing is assigned for error. Mrs. Dill testified that she 
was married to defendant in 1874; that her husband 
had come to Colorado, and that on November 10, 1890, 
she left Chicago, and came to Pueblo, Colo., where 
she found him living with another woman; that she 
and her husband came to Denver on November 18th; 
that after four or five days her husband said he could 
not find work, and so insisted upon her returning to 
Chicago; that on November 23, 1890, he took her to 
the depot, put her on the car, stayed with her till the 
train started, and then bade her good-bye, saying he 
would be home by Christmas. The witness stated 
details and circumstances usually accompanying such 
occurrences. She further testified that her husband 
knew that she was going to her daughter’s, at No. 18 
Cypress street, Chicago, Ill., to stay until he should 
return to her; that she wrote to him within a day or 
two after she reached her destination; and that, with- 
in the month following, he wrote to her frequently at 
said post-office address. His letters to her were 
identified, and readin evidence. They show him to 
be athoroughly bad man. The statute of this State 
provides that all persons may be witnesses, with cer- 
tain exceptions. Among the exceptions are the follow- 
ing: ‘“‘A husband shall not be examined for or against 
his wife without her consent, nor a wife for or against 
her husband without his consent, nor shall either 
during the marriage or afterwards be, without the 
consent of the other, examined as to any communica- 
tion made by one to the other during the marriage; 
but this exception does not applytoa civil action or 
proceeding by one against the other, nor to a criminal 
action or proceeding for a crime committed by one 
against the other.’”’ Gen. St. 1883, p. 1062, § 3649. The 
contention in behalf of the State is that defendant, in 
making the false affidavit in the diverce suit against 
his wife, committed a crime against her; that the 
crime was a wrong and injury to her, individually; 
that it violated her rights and privileges in the di- 
vorce suit, and otherwise affected her personal inter- 
ests; and hence that she was a competent witness 
against her husbandin a prosecution for said crime. 
Counsel for defendant contend that a wife cannot tes- 
tify against her husband, without his consent, except 
in a case where he is charged with the commission of 
actual or constructive violence against her person. 
Counsel state their views as follows: ‘The wrong 
committed by a person, in making a false affidavit in 
a divorce suit, is one against the public administra- 
tion of justice; and while, in its effect, it may fall 





more heavily upon one person than another, yet it 
does so only ina general sense, and with relation to 
relative rights, and is not an invasion of the right 
of personal security.” 

The general rule at common law was that neither 
husband nor wife was a competent witness for or 
against the other. But the rule had this exception,— 
that, if either was prosecuted for a felonious crime or 
high misdemeanor involving violence to the person of 
the other, the party against whom the crime was com- 
mitted was a competent witness in behalf of the State, 
In Cotton vy. State, 62 Ala. 12,a married woman and 
her paramour were jointly indicted and tried for liy- 
ingin adultery. It was held that the husband was in- 
competent to testify on the trial against either of them. 
The decision appears to have been based upon the 
common law. It does not refer to any statute upon 
the subject. In Com. v. Sapp (Ky.), 14S. W. Rep. 834, 
defendant was indicted for an attempt to poison his 
wife. It was held that the wife was a competetent 
witness against him, to prove that she saw him 
sprinkle some substance on food intended for her. 
The food thus prepared was produced at the trial, 
and proved to contain arsenic. The statute of Texas 
provided that ‘‘the husband and wife may in all crim- 
inal actions be witnesses for each other, but they 
shall in no case testify against each other exceptin a 
criminal prosecution for an offense committed by one 
against the other.”’ Cr. Code, art. 735. Under this 
statute, it was held that the wife was not a competent 
witness against the husband, in a prosecution against 
him for incest. State v. Sloan, 55 Iowa, 219, 7 N. W. 
Rep. 516, was a case in which the defendant was in- 
dicted for bigamy. The statute provided that neither 
the husband nor wife shall be a witness against the 
other except in a criminal proceeding for a crime 
committed by one against the other. The court said: 
“In our opinion, if the defendant is guilty of bigamy, 
he committed a crime against his wife. We think 
that she is a competent witness.” In State v. Hughes, 
58 Iowa, 165, 11 N. W. Rep. 706, the defendant was in- 
dicted for bigamy. It was held that the oral testimony 
of the lawful wife was competent in behalf of the 
State, for the purpose of proving a marriage between 
herself and defendant. In Nebraska the statute pro- 
vided that “‘the husband can in no case be a witness 
against the wife; nor the wife against the husband, 
except in a criminal proceeding for acrime committed 
by the one against the other, but they may, in all 
criminal prosecutions, be witnesses for each other.” 
Code Civ. Proc. § 331. In Lord v. State, 17 Neb. 526, 
23 N. W. Rep. 507, upon the trial of an indictment 
against a man for deserting his wife, and living and 
cohabiting with another woman in a state of adultery, 
the wife was held to be a competent witness against 
him. The case of Bassett v. U.S. 137 U. S., 496, 11 Sup. 
Ct. 165,,is much relied on by counsel for defendant. 
In that case the court had under consideration a con- 
viction for polygamy under the laws of Utah. The 
Civil Code of that territory was the same as our stat- 
ute in respect to the examination of husbands and 
wives as witnesses against each other, except that our 
statute applies to both civil and criminal proceedings, 
but the Criminal Code of Utah was as follows: ‘“Ex- 
cept with the consent of both, or in cases of criminal 
violence upon one by the other, neither husband nor 
wife are competent witnesses for or against each other 
ina criminal action or proceeding to which one or 
both are parties.” Article 9, § 421. On review by the 
United States Supreme Court, it was held that the 
wife was not acompetent witness. The decision was 
fully warranted by the Criminal Code of Utah, and 80 
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the opinion of Mr. Justice Brewer declares; but he 
expressed the further view that the wife was an in- 
competent witness, even under the terms of the Civil 
Code. That the making of the affidavit, if false, was 
acrime, is conceded. But it is contended by defend- 
ant’s counsel that it was a crime against the State,— 
a crime against society; a public crime, but not a 
crime against the wife. All crimes are crimes against 
the public. The first element of a crime, as stated 
in our Criminal Code, is that it “‘consists in a violation 
of a public law.” Gen. St. p. 292. But crimes directly 
affecting particular persons or individuals are uni- 
formly considered crimes against such persons or in- 
dividuals. For example, the murderer commits a 
crime against the person whose life he destroys; the 
thief commits a crime against the person whose prop- 
erty he steals; the libeler commits a crime against the 
person whose good name and fame he destroys or in- 
jures; and yet all these several classes of crimes are 
crimes against the public. Blackstone says: ‘In all 
cases the crime includes an injury. Every public of- 
fense is also a private wrong, and somewhat more. It 
affects the individual, and it likewise affects the com- 
munity.” 4 Bl. Comm. p.4. From a review of the 
decisions, it appears that there is some conflict in re- 
spect to the question as to when a husband or wife 
may testify against the other, under stututes like ours, 
In Texas a late decision seems to limit the wife’s 
right to testify against her husband to cases of violence 
against her person, as at common law. On the other 
hand, the Iowa and Nebraska decisions, under a stat- 
ute like ours, extend the right to the wife to testify 
against her husband in any criminal action or pro- 
ceeding for any crime committed against her, and 
bigamy and adultery are held to be crimes against the 
lawful wife. Our statute does not limit the right of the 
husband or wife to testify to criminal prosecutions 
for crimes invo!ving personal violence, either actual 
or constructive. The language is unqualified that the 
husband or wife may testify against the other “in a 
criminal action or proceeding for a crime committed 
by one against the other.” This language is broad 
enough tu include any crime, whether of violence to 
the person, or other crime committed by the husband 
or wife directly affecting the other. Since some pri- 
vate wrong orinjury is included in every crime, it is 
evident that the word “crime,” in that clause of the 
statute which permits the husband or wife to testify 
against the other in a “‘criminal action or proceeding 
for a crime committed by one against the other,” 
means the private wrong or injury included in such 
public crime. The word must have such meaning, 
or the statute is meaningless. It follows that a wife 
is competent to testify against her husband, in a 
criminal action or proceeding, whenever she is the in- 
dividual particularly and directly injured or affected 
by the crime for which he is being prosecuted. 

In the case at bar the defendant was charged with 
committing the crime of perjury in an action for di- 
vorce against his wife. The purpose of the aflidavit 
Was to aid him in his suit against her. It was to give 
the court jurisdiction of the cause without personal 
service of process upon his wife. And the object of 
that portion of the affidavit of which perjury is predi- 
cated was to enable him to give the court jurisdiction 
without mailing a copy of the summons to his wife. 
If, in making such affidavit, defendant committed 
perjury, the effect of his crime was to diminish the 
Wife’s chances of obtaining notice of the divorce suit, 
and thus deprive her of the privilege of making 
any defense. It is clear, therefore, that she was the 
particular individual whose private rights and inter- 





ests would be affected by the crime. It is true, the 
crime of perjury committed in such a case was a 
crime against the public administration of justice. 
The public are deeply interested—every good citizen 
is interested—in punishing and preventing the crime 
of perjury. But the perjury in this case was calcu- 
lated to inflict upon the wife of defendant a direct 
private injury to her individual rights and interests. 
That the crime was against her, in the sense in which 
every crime is an injury to a particular individual, 
cannot be doubted. In the first place, the perjury 
was liable to deprive her of the right of making de- 
fense. If deprived of that right, she might be wrong- 
fully deprived of her husband, and of her right to 
support from his estate or from his labor. Besides, 
if divorced, she would be subjected to the stagma of 
having been false to her marital vows. A decree of 
divorce, in the estimation of all good people, causes 
ignominy and disgrace to fall, more or less heavily, 
according to the nature of the case, upon the party 
adjudged to be in the wrong. The rule of the com- 
mon law that a wife may testify against her husband 
in a case where he is charged with a crime of violence 
against her person rests, it is said, upon the principle 
of affording her the means of self-protection. In the 
ruder period in which the common law took its rise, 
life and limb were principally regarded. Property 
was also esteemed worthy of protection. But the 
property rights of the wife were greatly restricted, 
and her personal status was almost entirely merged 
in that of her husband. 

The reasoning of the learned justice in the Bassett 
Case, supra, though well expressed, does not shake 
our conclusion in this case. Evenif it maybe said 
that the offenses of adultery, incest, bigamy, and 
polygamy, committed by a husband, are not crimes 
against the wife, for the reason that they imply no 
fault on her part, and inflict no direct injury to her 
absolute rights, as an individual (points we do not de- 
cide), still it cannot be maintained that a husband 
does not commit a crime against his wife when, ina 
suit for divorce, he commits the crime of perjury for 
the purpose of having her adjudged guilty of a matri- 
monial offense, so as to obtain a decree against her, 
and thus deprive her of property rights, besides 
fastening a stagma upon her character. In this case, 
when defendant instituted the action against his wife, 
he made oath to the false affidavit in the cause against 
her. He did this for the purpose of procuring con- 
structive service of summons against her. The per- 
jury committed in making such affidavit was a crime 
against the public; but if it was not also acrime 
against the wife, whose name and rights were as- 
sailed, where shall we look for the private wrong or 
injury included in such public crime? If not the 
wife, then what individual was particularly affected 
by such crime? We are not prepare to believe that 
the statute under consideration was intended to be 
declaratory of the common Jaw, merely. In this con- 
nection itis proper to notice again the tendency of 
modern legislation in this State. For many years it 
has been the policy of our people to enlarge the rights 
of married women, and give them greater protection 
in every direction, until at last they have been fully 
enfranchised. So, also, the same tendency marks the 
legislation upon the subject of witnesses. The rule as 
to competency has been gradually extended and 
broadened, until very few common law restric- 
tions remain. In our opinion the trial court did not 
err in allowing the wife to testify in behalf of the 
State in this case. 
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EvIpENCE — Proor oF Foreign Laws— 
ADULTERY—CERTIFICATE OF FoREIGN MAr- 
RIAGE.—In State v. Behrman, 19 S. E. Rep. 
220, decided by the Supreme Court of North 
Carolina was involved some interesting ques- 
tions of evidence. It was held that under 
Code, § 1338, providing that the unwritten or 
common law of a foreign country may be 
proved by oral evidence, any one professing 
to know such laws may testify as to them, 
and that where the main issue is whether a 
marriage was performed in a foreign coun- 
try, a certificate by the officiating rabbi, at- 
testing a marriage, and certified by the sig- 
nature and seal of the official minister, while 
inadmissible as a record or an independent 
declaration of the rabbi, is admissible, as 
part of the res gestw, to corroborate the testi- 
mony of the alleged wife. Avery, J., says: 

A much graver question was raised, however, by 
admitting, in the face of objection, the attestation of 
the celebration of the marriage by the rabbi of the 
city of Riga, which was certified by the signature and 
seal of the official minister. We cannot satisfactorily 
dispose of this case without determining what docu- 
mentary testimony can be admitted on the trial of 
criminal prosecutions without invading the constitu- 
tional right of a defendant to eonfront his accusers. 
The right to cross-examine one’s accusers was never 
held to exclude the dying declarations of one who, by 
the act of the accused, was no longer able to confront 
him on the trial, provided the declaration was made 
in the certain expectation of death. State v. Mills, 91 
N. C. 581; State v. Tilghman, 11 Ired. 513; State v. 
Williams, 67 N. C. 12; Statejv. Shelton, 2 Jones (N. C.), 
360; Green vy. State, 66 Ala. 40. Where a witness who 
was examined on a preliminary hearing or on a former 
trial of the same indictment has since died or become 
insane, or is too ill to be present, or has been induced 
by the prosecutor or defendant to remove from the 
State, his testimony may be proved on a subsequent 
trial, when it appears that the aceused was present, 
and had the opportunity to cross-examine the witness 
when such testimony was delivered. State v. King, 86 
N. C. 603; State v. Grady, 83 N. C. 646; State y. Valen- 
tine, 7 Ired. 225; State v. Taylor, Phil. (N. C.) 508. 
Where facts, from their very nature, can only be 
proved by a record, or a duly-authenticated copy of 
a record, proof of them does not fall within the con- 
stitutional inhibition, since the genuineness of the 
original was determined by inspection, and of the 
copies by an examination of the certificates, and the 
right to confront accusers was intended to be secured 
to the accused, not under all circumstances, but only 
where it would bring with it the benefit of testing the 
truth of testimony by meeting a prosecuting witness 
face to face, and subjecting him to cross-examination. 
3 Am. & Eng. Enc. Law, 735, hote; Tucker v. People, 
122 Ill. 592,13 N. E. Rep. 809; State v. Matlock, 70 
Towa, 229, 30 N. W. Rep. 495; People v. Junes, 24 Mich. 
225; U.S. v. Ortega, 4 Wash. C. C. 531, Fed. Cas. No. 
15,971; Hutchins v. Kimmel], 31 Mich. 130. Before the 
passage of the act of 1823 (Code, § 1338), a printed copy 
of the acts of the legislature of another State was not 


admissible in our courts to prove its statute law, but 
a properly authenticated copy was competent both in 





civil and criminal actions. State v. Twitty, 2 Hawks, 
441; State v. Patterson, 2 Ired. 346. Upon the princi- 
ple that we have stated, it has been held by this court 
that a deed duly proved and registered is competent 
evidence to show the transfer of land, whenever it 
may become material to do so either in the trial of 
civil or criminal actions. State v. Shepherd, 8 Ired. 
195. 

It is conceded that, if the paper offered had beena 
properly authenticated copy of the record of marriage 
required to be keptina sister State, it would have 
been competent in acriminal prosecution. But it is 
needless to pass upon the question whether authenti- 
cated copies of marriage records of foreign countries 
would be competent evidence in any criminal case, 
since the paper admitted purports to be the original 
certificate of the rabbi, verified by the signature and 
seal of the official minister; and unless this court is 
bound to know the signature and seal of that official, 
and that he is the custodian of marriage records, the 
paper must be considered, not as a record, but merely 
as an original certificate offered in connection with the 
testimony of the witness that she was married to the 
defendant at the date mentioned in the paper, the 
appended writing being but the extraoflicial statement 
of a private person. 1Greenl. Ev. §§ 498, 493. At an 


“ early period of our national history, it was held that 


the record ofa foreign court could not be authenti- 
cated by the signature of even an American consul 
resident in such country. Chureh v. Hubbart, 2 
Cranch, 187. And subsequently a statute was passed 
which empowered and made it the duty of a consul of 
this government to keep arecord of marriages cele- 
brated in his presence, and send copies to a specified 
office in this country. Rev. St. U.S. § 4082. If the 
paper offered is not competent, because not properly 
authenticated as an official record, it was not admissi- 
ble at allas documentary evidence of the marriage, 
because, as was laid in People v. Lambert, supra, a 
certificate merely signed by a minister, while per- 
haps, it may avail in civil proceedings, if properly 
supported, cannot avail in criminal cases, where 
the defendant is entitled to confront his wit- 
nesses. Gaines v. Relf, 12 How. 472. The defendant 
was accused of an infamous crime, and in such cases 
it was said by Pearson, C.J., in State v. Thomas, 64 
N. C. 76, that the word “confront’’ was intended, not 
simply to secure to the defendant ‘the privilege of 
examining witnesses in his behalf,’ but was ‘‘in af- 
firmance of the rule of common law that in trials by 
jury the witness must be present before the jury and 
accused, so that he may be confronted; that is, put 
face to face.” In that case the State offered certain 
entries made by a station agent in the books of a rail- 
road company, when said agent was in the State of 
Virginia, to snow that the cotton, in reference to 
which it was charged that a perjury had been com- 
mitted, bad been received by the defendant. The 
books were kept by the company as evidence of the 
conduct of its business, and were identified; but the 
statements recorded inthem were, when offered on 
behalf ofthe prosecution, but the written declarations 
of the agent. His testimony was the highest evidence 
of the transaction, but could be heard, without the 
consent of the accused, only when delivered viva voce 
in his presence. But, while the paper was not admis- 
sible as a record or an independent declaration of the 
rabbi, we think it was made pertinent and competent 
evidence, even ina criminal prosecution, by the testi- 
mony of the witness that it was given to her at the 
very time of the marriage. While the certificate thus 
given may tend, when admitted, to support the testi- 
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mony of the witness to the fact of marriage, it is com- 
petent only as part of the res geste; being a declara- 
tion made inthe presence of the defendant, and ac- 
companying the act of solemnizing the rite, if it did 
not constitute a part of the ceremony. 1 Bish. Mar. & 
Div. § 1006. Itis true that the criminal act charged 
was the second marriage, but evidence of words or 
acts accompanying and reflecting light on any trans- 
action which becomes material in the progress of a 
trial is admissible as res geste. 1 Rose. Cr. Ev. p. 26; 
Best, Ev. 663. It would have been competent for the 
witness to have repeated all that was said by the rabbi 
in celebrating the rite. It was equally admissible to 
show his declaration, oral or written, in the presence 
of both, that they were lawfully married, as an im- 
mediate result of what was done. 21 Am. & Eng. 
Enc. Law, 99, 102, note 1. The paper was admitted on 
the trial as corroborative, not substantive, evidence. 
There is no principle upon which such testimony, 
amenable to the constitutional objection which we 
have discussed, if offered as substantive evidence, 
ean be permitted to goto the jury in corroboration 
of adirect witness to the main point to which it re- 
lates. A declaration excluded by the constitution, as 
in violation of individual right, will not be allowed to 
accomplish indirectly what it is not permitted to do 
directly,—lead ajury to believe that a marriage was 
celebrated, when the guilt of the accused hinges upon 
the question of its solemnization. 

We have been led into this discussion because it is 
important to understand clearly how this declaration 
is admissible, under the peculiar circumstances, while 
it would ordinarily be excluded vn the trial of crim- 
inal prosecutions, as hearsay, or for the reason that it 
falls within the constitutional inhibition imposed for 
the protection of persons accused of crime. 


Shepherd, C. J., dissented in the following 
vigorous opinion : 

I cannot assent to the broad proposition that any 
person who simply professes to have knowledge of the 
unwritten laws of a foreign country, and who merely 
states that he has had an opportunity/of learning them, 
isa competent witness in respect to their require- 
ments as to the celebration of marriages, or the en- 
tering into other contracts. Our statute, providing 
that such laws ‘‘may be proved as a fact by oral evi- 
dence,” is but in affirmance of a general principle 
laid down inthe works on Evidence (1 Greenl. Ey. 
486; 1 Whart. Ev. 303), and very clearly does not 
change in the slightest degree the existing rules as to 
the competency of witnesses by which such laws are 
to be established. This is plainly manifest by the 
declaration of this court in Moore v. Gwyn, 5 Ired. 187 
(a case decided long after the statute was enacted), 
that “the existence of sucha law could be proved 
only by the opinions of persons learned in that law.” 
It would, it seems tome, be a novel thing, in our 
jurisprudence, to allow a plaintiff suing in the courts 
of North Carolina upon a contract made in another 
State or country to testify, not only to the terms of 
the contract, but also to the lex loci contractus, upon 
his bare statement that he is familiar with such law. 
In the decisions of this court it will be seen that only 
professional witnesses have been examined; but the 
rule in this respect has been relaxed to some extent 
in other jurisdictions, and it has been laid down, as 
stated in Insurance Co. v. Rosenagle, 77 Pa. St. 514 
(cited in the opinion of the court), that “the law ofa 
foreign country on a given subject may be proved by 
any person who, though not a lawyer, or not having 
filled a public office, is or has beenin a position to 
render it probable that he would make himself ac- 
quainted with it.” ‘This view seems to have been 








adopted by many ofthe courts, but it is surely no 
authority in support of the rule as stated in the opin- 
ion in this case. Inthe case above mentioned there 
was much more than the statement of the witness 
that he was familiar with the laws of a foreign coun- 
try. He was a resident of that country, and he testi- 
fied that he was the Catholic dean and parson at Od- 
enheim, and that, as such, he was the proper custodian 
of the records of births, baptisms, marriages, and 
deaths of the parish. He was permitted to testify 
that the records had been kept according to the laws 
of the country. The court said: ‘It was his duty to 
know, and he testified that he did know, the law re- 
lating tothe records in his charge. His knowledge 
was just that which the responsible head of a public 
office would be assumed to have of the law which had 
controlled the past operations of his department.” 
Equally inapplicable, I think, is the point of decision 
in Pickard v. Bailey, 6 Fost. (N.H.) 171, the other 
case cited in the opinion. In that case the witness 
had acted asa magistrate in Canada, and had also 
been extensively engaged in mercantile business there, 
and, in such employment, had become acquainted 
with the law in relation to notarial instruments. He 
was held competent to testify that it was the sworn 
duty of every notary not to suffer any original paper 
executed before him to be taken out of his custody, 
and that notarial instruments are received in all the 
courts in Canada without further proof of{the ex- 
ecution of the original. These cases are similar in 
principle to those cited in Rogers on Expert Tes- 
timony. That author states that, ‘‘in order to prove 
the law of a foreign country, it is necessary that the 
witnesses produced to testify in respect to it should 
be more than ordinarily capable of speaking upon the 
subject.”” Section 96. And the cases cited by him 
also establish the proposition that the knowledge must 
be acquired in the foreign country. Section 100. See, 
also, 1 Bish. Mar. & Div. 1123. 

Applying these principles to the present case, I am 
very certain that the testimony of the witness Album 
should not have been received. All that the witness 
stated as to his competency was “‘that he was familiar 
with the law of marriages among the Jews in Russia.”’ 
He does not state how he acquired such knowledge, 
nor does it appear that he was ever in Russia in his 
life. For aught that appearsin the record, he may 
have been born and raised in the county of Edge- 
combe, and it is not pretended that he witnessed the 
marriage. His testimony, therefore, is opinion evi- 
dence, only; andI am unable to see why any other 
resident of said county is not as competent to testify to 
the law of Russia, provided he simply states that he 
is familiar with its laws. Had this witness testified to 
the fact of the marriage, and that it was solemnized 
in the manner usual and customary in Russia, by a 
person duly authorized to celebrate the rights of ma 
trimony, and the parties, afterwards lived together 
as man and wife, his testimony would have been 
competent; and it would have been unnecessary to 
offer any further evidence of the law, in order to es 
tablish the marriage. 1 Bish. Mar. & Div. 1122. And 
there is almost authority, remarks Mr. Bishop (Mar. 
& Div. 1124), “for saying that any inhabitant of a for- 
eign country may be a witness toits marriage laws, 
because, as judicially observed (Wottrich v. Freeman, 
71 N. Y. 601), ‘all residents of a country, of marriage- 
able age and ordinary understanding, are familiar 
with the usual and customary forms of marriage.’ 
The contrary was held in England, but the rule would 
seem to be in the line of public convenience and pol- 
icy.””. However this may be, itis not applicable to 
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this case, as we have seen that, notwithstanding the 
defendant’s objection, the witness was not qualified 
in any way to testify as to the laws of Russia, nor was 
it shown that he was a Russian, or that he was ever in 
that country. Without discussing the subject further, 
I conclude that, under the most liberal rules to be 
found in the text-books or decided cases, the witness 
Album was incompetent, and that his testimony should 
have been excluded. [am also of the opinion that 
the general proposition that not only the law of mar- 
riage, but all other unwritten laws, can be proved in 
such a loose and unsatisfactory manner, is dangerous 
in its consequences, and contrary to our own decis- 
ions, as well as the consensus of judicial authority. 





THE OFFENSE OF DISOBEYING STAT- 
UTES. 

It is a well-settled doctrine of the common 
law, that disobedience to a statute, or act of 
assembly, is an indictable offense, a misde- 
meanor, punishable by fine and imprison- 
ment.! If the thing prohibited is a matter of 
public grievance to the liberty and security of 
the subject, as where a man is unlawfully 
imprisoned in vivlation of Magna Charta,? 
the party aggrieved may not only have his 
private redress, but an indictment also lies 
‘‘for the contempt of the statute.’’? Indict- 
ments will also lie for various acts of non- 
feasance and misfeasance in violation of 





statutory commands or prohibitions, where | 


the thing done or omitted does not constitute 
a wrong against any particular individual. In 
Crouther’s Case,* the leading case upon the 
subject under discussion, it was held, that a 
constable was guilty of a misdemeanor in refus- 
ing, on notice, to pursue a felon, such refusal 
being a contempt against the statute® requir- 
ing him, on notice, to make such pursuit. In 
another early English case,® an overseer of 
the poor was indicted for refusing to receive 
a pauper who was committed to his care by 
an order of two justices of the peace. As 
the power to make such order existed by 
virtue of a statute, the refusal to receive was 
held to be indictable as an offense against 
the statute. Refusal to take the office of 
overseer of the poor, upon regular appoint- 
ment, in pursuance of a statute, has been 


1 1 Hawk., ch. 22,85; 4 Bl. Comm. 122; U. S. v. 
Coolidge, 1 Gall. 483, 493-494; Gearhart v. Dixon, 1 Pa. 
St. 224; Keller v. S., 11 Md. 525, 536; Colburn vy. Swett, 
1 Mete. 282. 

2 2 Inst. 55. 

3 2 Inst. 168; 2 Hawk., ch. 25, § 4; R. v. Hummings, 
Comb. 374. 

4 Cro. Eliz. 654. 

5 Burn’s Just., Hue and Coy; 2 Hale, 100; 4 BI. 
Comm. 294. 

6 R. v. Davis, Sayer, 163. 





held indictable as a disobedience of the stat- 
ute.? Other instances of indictments held to 
lie upon this same principle are disobedience 
of an order of the King in council, made in 
pursuance of a statute authorizing it,® and 
disobedience of an order of forest commis- 
sioners, passed in pursuance of a statutory 
power.® In Reg. v. Buchanan," an indict- 
ment was maintained upon the general pro- 
hibitory clause of a statute by which unquali- 
fied persons are forbidden to practice as at- 
torneys, although the act is also made a 
contempt of court, Ch. J. Denman observing, 
that ‘‘wherever a person Goes an act which a 
statute, on public grounds, has prohibited 
generally, he is liable to indictment.’’ The 
case of Reg. v. Price," arose upon the statute 
6 & 7, W. 4, ch. 86, § 20, which required the 
father of a child, if requested by the registrar, 
within forty-two days after the birth, to in- 
form him of certain particulars touching the 
birth, which were required to be registered. 
A refusal to give the information, upon such 
request, was held to be an indictable offense. 
In the United States, in addition to the dicta 
above quoted, there are direct adjudications 
establishing the doctrine here discussed. In 
Massachusetts, it has been held, that a per- 
son who gives more than one vote at a town 
meeting, in violation of a statute, thereby in- 
fringes the rights of other voters, and is in- 
dictable at common law.” In New Hamp- 
shire, it has been held, that an indictment 
will lie upon a statute which simply provides, 
‘*that it shall be unlawful for any. person to 
exercise the business of a taverner, etc., 
without license.’ The opposite doctrine 
has, however, been held in Georgia." 

The neglect of an ascertained duty towards 
the public, as, e. g., where a company, by 
the terms of its charter, is required to keep 
aroadin repair, is an indictable offense.” 
Especially does this principle apply where the 
duty is one devolving upon a public officer.” 


7 R. v. Jones, 2 Str. 1146, 7 Mod. 410. 

8 R. v. Harris, 7T. R. 202. 

9 R. v. Walker, 13 Cox C. C, 94. 

108 Q. B. 883. 

11 41 Ad. & El. 727. 

12 C. vy. Silsbee, 9 Mass. 417. 

13 §. v. Fletcher, 5 N. H. 257. 

14 §. v. Ashley, Dudley (Ga.), 188. 

15 §, v. Morris Canal Co., 22 N. J. L. 587; S. ¥. 
Patton, 4 Ired. (N. C.) L. 16; Waterford vy. P., 9 Barb. 
161. 

16S. v. Commissioners, Walker (Miss.), 368; S. ¥- 
Lenoir Justices, 4 Hawks (N.C.) 194, 197. 
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Corrupt motive, in these cases, is not essen- 
tial. The gist of the offense is the violation 
of the positive legislative injunction.” But 
no indictment lies against officers, where ac- 
tion on their part is discretionary, and they 
have acted in good faith."* It is also an of- 
fense, at common law, merely to obstruct the 
execution of an act of Parliament or of a 
legislature. Thus, where the. corporation of 
the city of London, under powers vested in 
it by statute, proceed to erect a horse-towing 
path on the soil of the river Thames, an in- 
dictment charging, that the defendant, in- 
tending to obstruct the walk, cut down one 
of the piles that formed a part of it, was 
held good at common law.” In Pennsylvania, 
an indictment was held to lie, at common law, 
for ‘‘unlawfully, forcibly and contemptuously 
tearing down and contemptuously refusing to 
replace’’ an advertisement of a sale of lands 
for taxes set up by the proper officials under 
a public law.” Notwithstanding the fact 
that, in the statute, the violation or obstruc- 
tion of which is eharged, a special mode of 


punishment or redress for its violation is’ 


pointed out, the special statutory mode of 
proceeding is not exclusive of the proceeding 
by indictment for the contempt of the stat- 
ute, unless the statute itself makes the there- 
in preseribed mode of procedure exclusive.”! 
The thing punished in all the instances cited, 
the essence of the crime, is the willful con- 
tempt of law, coupled with an act or omission 
that tends to injure an individual or to create 
a public injury or inconvenience, in the na- 
ture of a nuisance. While the general doc- 
trine underlying the cases cited is well estab- 
lished, it is not easy to define the precise 
limits of its application. Taking into view, 
on the one hand, the broad statement of the 
law contained in the text-writers andj the 
dicta of judges, and regarding, on the other 
hand, the actual facts of the cases in which 
disobedience to a statute was held indictable, 
a statement of the circumstances or condi- 
tions under which disobedience, or ‘‘con- 
tempt,’’ of statutes rises to the grade of an in- 

7 R. v. Saintsbury, 4 T. R. 451, 457. 

18 §. vy. Williams, 12 Ired. (N. C.) L. 172. 

19 R. v. Smith, 2 Doug. 441. 

2 C. v. Gillespie, Addison (Pa.), 267. 

21 Crofton’s Case, 1 Mod. 341, 1 Ventr. 63; R. 
v. Commings, 5 Mod. 179; R. v. Gregory, 2 Nev. & M. 
478,5 B. & Ad. 575; Reg. v. Buchanan, 8 Q. B. 883; S. 


v. Thompson. 2 Strobth, 12; Phillips v. S.,{19 Tex. 158; 
Susquehannah Road v. P., 15 Wend. 267. 








dictable wrong may be formulated with ap- 
proximate precision. The obligation rests 
upon every one to conform to the laws of the 
State and to refrain from injuring others. If 
one is a public officer, the obligation is so 
strong and the consequences of its violation 
are so far-reaching that, in general, any 
act or omission in direct violation of official 
duty as specifically defined by the law-mak- 
ing power is an indictable offense. Anal- 
ogous to this is the case of an individual or 
a body corporate in the enjoyment of a fran- 
chise or privilege granted by the State, to the 
exercise of which a condition is annexed, the 
breach of which, e. g., non-repair of its road 
by a corporation, amounts to an injury to the 
general public, in the nature of a nuisance. 
Here also, the clear violation of a specifically 
imposed duty and the magnitude of the wrong 
—the general public harm—occasioned by 
its breach concur to render the neglect in- 
dictable. Again, where a thing is positively 
prohibited on grounds relating to the public 
police and economy—such as the sale of 
liquor without license—the violation of the 
statutory provision would, in all reason, seem 
to fall within the category of crime. It has 
been justly saia, that every act which inju- 
riously affects the public police and economy 
is indictable as a crime at the common law.” 
Even where the general public is not affected, 
at least in the broad sense contemplated in 
the foregoing proposition, but the wrongful 
act is in the nature of a fraud or imposition 
affecting numbers, as in the Massachusetts 
case, where the indictment was for giving 
more than one vote at a town-meeting, there- 
by infringing the rights of voters, the liability 
to indictment resting upon the ground of 
‘public grievance’ seems reasonably clear. 
The strongest and clearest application of the 
doctrine under discussion seems to arise in 
the case of obstructions of the execution of 
statutes. Tearing down the tax advertise- 
ment, cutting down the pile in the river 
Thames, and withholding information from a 
public officer who is required to keep a pub- 
lic record, or register, of the same in the 
cases cited, are examples in point. The ad- 
judications in these cases rest upon 
sound principles of reason and public policy. 
The functions of government could not be 
carried on and the peace and happiness of 


2 C. vy. McHale, 97 Pa. St. 397, 410. 
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the people would be almost at the mercy of 
the vicious and lawless, if a direct and will- 
ful obstruction of the laws were not treated 
as a crime, subjecting the offender to arrest 
and public prosecution. In the nature of 
things, it is difficult to foresee, at the time of 
the enactment of statutes relating to the pub- 
lic police, revenue, health or comfort and the 
various matters falling within the functions 
of a State, what phases resistance and ob- 
struction to their execution may assume, and 
inexpedient to accompany all such provisions 
with an enumeration of crimes that may arise 
out of a desire to frustrate the enforcement 
of them. The just and reasonable doctrine 
of the common law, that obstructions of the 
execution of such statutes, whether direct or in- 
direct, authorize the arrest and punishment of 
the offender, is a necessary consequence of 
the power to enact them. The remedy by 
civil procedure is altogether inadequate. 

Still another application of the doctrine is 
where, in violation of an express statutory 
guarantee, an act is done that operates op- 
pressively against an individual coming with- 
in the protection of the legislative enactment. 
Coke instances an unlawful imprisonment, in 
violation of Magna Charta.” An old report, 
mentions the violation of the statute of Mar- 
bridge,* which prohibits the distraining of 
cattle in the highway.” There appear to be no 
direct precedents of prosecutions in this par- 
ticular class of cases; but as observed in a 
well-considered Maryland case,” this circum- 
stance is no evidence of the non-existence of 
the power to punish the act in a proper case 
falling within the general doctrine of the law 
on the subject. Without being able to cite 
any particular authority on the subject, the 
writer ventures to announce the following as 
the result of the authorities and reasoning 
bearing on the general subject. If a person 
is injured in regard to his property or per- 
sonal security, under circumstances involving 
a mere abuse of authority or power, as where 
an excessive distraint,® or execution is levied 
there, in the absence of such elements as a 
breach of the peace, conspiracy, malfeasance 
in office, or the like, the only remedy is by 


23 2 Inst. 55. 

21 R. v. Hummings, Comb. 374. 

25 62 H. 3, ch. 15. 

26 2 Inst. 131-133; Alexander Brit. Stats., 45. 
27 Smith y. S., 6 Gill, 426. 

23 R. vy. Legingham, 1 Mod. 71. 





civil suit. But if the thing done is not merely 
illegal as to the manner of its execution, but 
is in direct violation of an express statute in- 
tended for the protection of the citizen, then 
if the prohibited act is done willfully and con- 
temptuously, and an individual is thereby 
subjected to oppression, an indictment lies. 

The entire law on the subject discussed in 
this article may be said to be of that kind 
designated as ‘‘judicial legislation,’’ and it 
may be regarded as among the most benefi- 
cial exertions of that power. The liberal 
application of the doctrine that, in the lan- 
guage of Ch. J. Deman, above quoted, 
‘twherever a person does an act which a stat- 
ute, on public grounds, has prohibited gener- 
ally, he is liable to an indictment,’’ can work 
no hardship and violate no rights. No one 
who has deliberately invaded the rights of 
others, in contempt of an express enactment 
in terms forbidding him to do so, can be 
heard to say in a court of justice, that it is 
wrong to punish him, because no punishment 
has been expressly provided. 

Lewis HocHHEIMER. 








BUILDING AND LOAN ASSOCIATIONS — FOR- 
FEITURE OF STOCK. 


SOUTHERN BLDG. & LOAN ASS’N V. ANNISTON 
LOAN & TRUST CO. 


Supreme Court of Alabama, January 10, 1894. 

A shareholder of a building and loan association 
organized under Code, pt. 2, tit. 1, ch. 4. pp. 378, 379, 
and authorized to make needful by-laws, and compel 
compliance by forfeiture, to secure a loan, executed 
to it a mortgage, and assigned to the association, as 
collateral security, his stock, and stipulated that upon 
default in payment of his installments, interest, pre- 
miums, or fines, the bond should become due, and 
authorized the association to forfeit his stock under 
the by-laws to that effect, which were made a part of 
his contract. Held that, upon his failure to comply 
with the conditions of his contract in the payment of 
dues, the association might ‘forfeit the amount paid 
on the stock without crediting his indebtedness there- 
with. 

HARALSON, J.: The main question in this case, 
as stated by the appellant, is the right and power 
of the Southern Building & Loan Association to 
declare forfeited the shares of a borrowing mem- 
ber. Or, as stated by counsel for appellant,— 
“The cause Was submitted in the court below, 
upon an agreed state of facts, and the single point 
of dispute turns upon the question of the right of 
the Southern Building & Loan Association, to 
forfeit the shares of stock held by it as collateral, 
and the refusal of said association to credit its 
mortgage with the value of the stock, or the ag- 
gregate amount of the payments made by Isaac 
Linsky on account of said stock or on account of 
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said loan. Thereis no dispute as to what pay- 
ments were made, but the Southern Building & 
Loan Association, plants itself upon the proposi- 
tion, that it is entitled to recover the full amount 
of the original loan with interest, without any 
abatement for the value of the stock, or the ag- 
gregate amount of payments made by Isaac Lin- 
sky during the life of the loan. The learned 
court below held that this construction was in- 
equitable and not within the contemplation of the 
parties at the time the contract was made, and 
that the junior mortgagee, and the assignee for 
the benefitof creditors, were entitled to redeem 
upon paying the amount of the mortgage loan, 
after deducting the value of the stock, or the ag- 
gregate amount of the payments made by said 
Isaac Linsky prior to making default.”’ We thus 
have the issue plainly and sharply defined and 
the parties treat the value of the stock, as merely 
the aggregate of all the payments which have 
been made uponit, thus following the rule which 
is laid down in the books for the ascertainment 
of its value. End. Bldg. Ass’ns, §§ 455, 457, and 
authorities there cited. 

The question has given rise to some confusion 
in the decisions of courts. In North Carolina, 
the transaction has been treated upon the basis of 
an actual loan of money, and the aggregate 
amount of payments upon stock, as partial pay- 
ments on the ioan by the borrower. Overby v. 
Associations, 81 N. C. 56; Hoskins v. Association, 
84 N. C. 838. And the earlier Pennsylvania cases, 
previously to that of Building Ass’n v. Sutton, 
35 Pa. St. 463, maintain the same view of the 
question. Commenting upon these decisions, 
Mr. Endlich says, that the Supreme Court of 
Pennsylvania in Sutton’s Case, supra, for the 
first time approached an understanding of the 
nature and dealings between the building asso- 
ciations and its members; that under the rulings 
in the former cases in that court, upon the theory 
of partials payments, it followed that each stock 
payment nade by the borrowing member was a 
pro tanto reduction of his mortgage debt, to be 
deducted with interest, from the date of payment; 
and he adds, ‘‘The fallacy of this doctrine is ob- 
vious, from the fact, that the borrower’s standing 
as amember is not merged in his superadded 
character of debtor, and that, as a member, he is 
not entitled to an account of profits made by the 
society upon his contributions, before the period 
of its termination (or that of the series to 
which his stock belongs), whilst the settle- 
ment of his liabilities as borrower is also re- 
ferred to in the winding up of the mutual 
scheme. It has, therefore, become a well-recog- 
nized doctrine that payments of dues upon stock 
are not payments to the mortgage debt, and do 
not, ipso facto, work an extinguishment of so 
much of the mortgage. The fact that the bor- 
rower has assigned his shares to the society as 
collateral. security for his debt makes no differ- 
ence, for, this is a recognition of the distinct 
standing of the member as a member and asa 





debtor.”” End. Bldg. Ass’ns, § 452. Anditisa 
correct principle, as has been held, that there is 
no connection established between the stock held 
bv the stockholder and the bond held by the 
company, such as that payments made on stock 
are to be treated as payments on the bond, so that 
one is steadily off-set against the other, or the 
one inerges in the other,—a fallacy sometimes 
indulged, arising from a failure to observe the 
separate existence of the stock on the one hand 
and the bond on the other,—the separate relation 
borne to the company on the one side, by its 
stockholder, and on the other, by its borrower. 
The payment on the one, is not necessarily, a 
payment onthe other. State v. Hornbacher, 42 
N. J. Law, 635; End. Bldg. Ass’ns, § 452. Mr. 
Freeman, in an extended note to Robertson v. 
Association, 69 Am. Dec. 163, gives approval to 
the same principle, citing a long list of cases in 
support thereof; and the learned annotator adds, 
as a conclusion from the very many authorities 
he cites, as to the amount that the borrower ought 
justly to pay, when he wishes to withdraw, or 
is in default, and his mortgage is sought to be 
enforced, that, ‘“‘It must be remembered, that 
when a member obtains a loan or advance he an- 
ticipates the amount he is to receive upon the 
termination of the association, or of the 
series to which it belongs. His obliga- 
tion does not look to a repayment be- 
fore. that time. If he desires to with- 
draw, or it becomes necessary to enforce his 
mortgage against him before that period arrives, 
the question is, what amount ought he equitably 
to pay? In ascertaining this amount, the only 
difference between the two cases seems to be, 
that when he voluntarily withdraws he is en- 
titled to receive the bonus or share of profits al- 
lowed him under the laws of the associations, and 
when he is in default, no such allowance is to be 
made him.’’ The justness of this conclusion is 
vindicated on the ground that the defaulting 
member’s action is an injury to the association 
arising out of a breach of his obligations, forif he 
continue from time to time, for purposes of his 


’ own convenience, to withhold his contributions 


to the common fund, when they become payable, 
it is clear he is thereby depriving the association 
of just that much money which ought to be in- 
vested for the common good; and if this be al- 
lowed till the end, it is also plain he will have 
derived, from his own violation of duty, an un- 
just advantage, in sharing with the other mem- 
bers notwithstanding his defaults, an equal partic- 
ipation in the profits. In principle there can be 
no difference in the rule as to the prompt payment 
of premiums on a policy in a life insurance com- 
pany, and the premiums and other dues on a 
building and loan contract, and this court, speak- 
ing of the former said: ‘‘It is too late at this day 
to raise any question as to the legal validity of 
such a contract. Toone who understands any- 
thing of the principles upon which the business 
of life insurance is conducted, it is obvious that 
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the punctual payment of premiums is of the very 
essence of the contract. The calculations of in- 
surance actuaries fixing the rates of insurance, 
are based on the theory of prompt payment, so as 
to afford opportunity for such reinvestment as to 
reap the fruits of compound interest upon the 
company’s moneyed capital. Laxity in the en- 
forcement of punctual payment might, and no 
doubt would frequently lead to ultimate, if not 
speedy, financial ruin. Stipulations, therefore, 
incorporated in insurance policies, making such 
payments conditions precedent to the continued 
liability of the insurer, are generally maintained 
as valid by the courts.’’ Insurance Co. v. Thoinas, 
74 Ala. 582. Forfeiture for the non-payment of 
premiums is a necessary means, for insurance, or 
building and loan companies, of protecting them- 
selves from embarrassment, and delinquency can- 
not be allowed except at the option of the com- 
panies. Insurance Co. v. Statham, 93 U.S. 24; 
Klein v. Insurance Co., 104 U. 8. 88. In keeping 
with this doctrine, Mr. Pomeroy lays it down, 
that a forfeiture of shares of stock in a corpora- 
tion, duly incurred by the stockholders, for fail- 
ure to pay the calls, or installments thereon, as 
provided by the charter or by-laws of the com- 
pany, will not be set aside or relieved against by 
a court of equity. 1 Pom. Eq. Jur. §§ 457, 458; 2 
Story, Eq. Jur. §§ 1325, 1326. 

With these principles in view, let us inquire 
into the particulars of the case we have before us. 
This association was chartered under the provis- 
ions of the Code (part 2, tit.1, ch. 4). Section 
1556 confers upon building and loan associations 
chartered thereunder, the power (4), ‘to make 
all needful rules and regulations and by-laws, for 
the transaction of its business, and the manage- 
ment and control of its affairs;’’ (6) ‘“*to compel 
payment and compliance with all lawful orders, 
by fines and forfeitures ;’’ and (12) ‘‘to secure the 
payment of installments and loans, and a compli- 
ance with all the terms on which loans are pur- 
chased, by mortgages with power of sale on real 
estate, and the same to foreclose on default,’’ etc. 
The association adopted a code of by-laws clearly 
within the statutory powers conferred, by which 
it was provided, among other things, that the 
certificate, terms and conditions of the shares of 
the association, and the by-laws, form the con- 
tract with the shareholders; that persons desiring 
to become shareholders must make application 
according to forms provided for that purpose, the 
application forming a part and parcel of the ap- 
plicant’s contract with the association (and in 
these applications there is an agreement, by the 
applicant, that he will comply with all the rules 
and regulations of the association) ; that all loans 
must be secured by note and first mortgage on 
real estate, the borrower to pay interest and a 
premium, at the rate of five per cent. per annum, 
each, of 35 cents on each share (of $50) named in 
the certificate. on or before the 5th of each month, 
without notice, 5 eents of which shall be placed 

to the expense account; that members in good 








standing may withdraw the amount paid by them, 
in monthly installments of shares, into the loan 
fund, together with interest at the rate of 6 per 
cent. per annum, after giving 60 days’ notice in 
writing. such notice to be given after the expira- 
tion of two years; and that, ifany shareholder 
shall neglect to pay the interest or premium on 
his loan, or his regular monthly installments, or 
other fees, for three months, or in any way fails 
to comply with his contract, the association may 
compel payment of principal and interest, and 
premiums, fines and dues, by proceeding on his 
note, and foreclosing the mortgage oy other se- 
curity, which shall at once become ave and pay- 
able, and the association may cancel and treat as 
forfeited the said shareholder’s share, whether 
deposited as collateral security or not, and all 
payments made thereon shall be forfeited to the 
association; that time, punctuality and strict 
performance on the part ofall shareholders, in 
the payment of premiums, fines, installments, in- 
terest and loans, is made the essence of the con- 
tract. Linsky signed his applications for the loan 
he received, and in them he agreed, ‘I will also 
comply with all the rules and regulations of the 
association.’’ They were approved, and under 
them he received a loan from the association for 
$2,000, on the 16th day of June, 1890, for which 
he executed and delivered his note or bond, pay- 
able six years after date, with interest thereon, 
and the premiums bid in his applications and 
payable according to the by-laws, and assigning 
in said note as collateral security to the associa- 
tion, for the sum loaned to him, and for the pay- 
ment of the monthly installments required of him, 
his 40 shares of stock in the association. In the 
conclusion of the note is the provision :—‘*And it 
is stipulated, that in the event I make default in 
the payment of said installments, interest, pre- 
miums or fines to said assoeiation, for a period of 
three months, then this bond shall mature and 
become payable, and I hereby authorize said as- 
sociation to cancel my said shares, and the same 
shall be thereby forfeited.”” At the same time, 
he executed the mortgage, a copy of which is 
attached to the answer ofthe association, condi- 
tioned, that ‘‘If the said Isaac Linsky shall well 
and truly pay said sum of $2,000, as evidenced by 
said note, at the maturity thereof, * * * and 
shall also promptly [pay] on the 5th day of each 
month the installments due on his shares, until 
the amount in the loan fund to the credit of his 
shares, from monthly payments and profits equals 
fifty dollars for each share, on which said loan is 
made, and shall also promptly pay the monthly 
interest on said loan and the premiums so bid by 
him monthly, and shall comply with the laws of 
said associaiion, then this conveyance shall be 
null and void, otherwise to remain in full force 
and effect,’ subject to foreclosure as provided 
therein. On the 15th day of September, 1892, 
said Linsky having made default in the payment 
of the installments on his stock, interest, premium 
and fines, for more than three months, and never 
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having filed an application for the withdrawal of 
his shares of stock, after he had been paying 
thereon, two years or at any other time, the as- 
sociation, by resolution duly adopted, declared 
the said 40 shares of stock of said Linsky forfeited 
to the remaining stockholders of said association, 
and the same was passed to the credit of the loan 
fund of the association. 

From what has been said, it appears, then, that 
the association was duly organized, under a char- 
ter obtained under the general law of the State 
for that purpose; that the statute under which it 
was organized authorized it to make all needful 
by-laws for the transaction of its business, and 
to compel payment and compliance with the by- 
laws which provided for the forfeiture of the stock 
of its shareholders, if they failed for three months 
to pay the stipulated contributions to the associa- 
tion, as provided by the by-laws, and the con- 
tract of the borrower; that Linsky agreed to 
abide by these rules and regulations, and agreed 
that they should be a part of his contract of loan; 
that he executed his note and mortgage, and 
agreed therein, that if he failed to comply with 
the terms of his contract, his stock should be 
forfeited to the association; that he did make de- 
fault; and that the association, in accordance 
with its by-laws, declared his stock forfeited. 
The policy of the law favored the forfeiture, the 
statute authorized it, the rules of the association 
and contract of the parties provided for it, and 
the association declared it, in accordance with 
the terms of the contract and by-laws. We find 
thus erected, against our declaring this forfeiture 
unconscionable and inequitable, as we are asked 
to do in this bill, a barrier so high, we are un- 
able to surmount it. It is proper to state, that 
the appellant company was chartered under the 
laws of this State, and there is no plea of usury 
by the mortgagor, Linsky. No intimation is 
made what ourruling would be, on the plea of 
usury properly pleaded. That question is not be- 
fore us. The appellant is entitled to the full 
amount ofits said loan, principal and interest, 
according to the terms of the contract, from the 
time said Linsky ceased to pay the same thereon, 
without any abatement for the value of the stock 
forfeited; and if the sameis not promptly paid, 
in redemption of its said mortgage by the com- 
plaint in the cross-bill, or by the complainant in 
the original bill,—the complainant having sub- 
mitted itself to the authority of the court to that 
end,—it is entitled to a decree of foreclosure of its 
said mortgage, and to a sale of the real property 
therein described, for the payment of its said 
debt and interest. The complainant in the cross- 
bill is entitled to redeem the mortgages of the ap- 
pellant, and of the Anniston Loan & Trust Com- 
pany, by paying the amounts that may be ascer- 


‘tained to be due thereon, respectively, within a 


short time to be specified by the court; and, in de- 
fault of such redemption by him, then, the com- 
plainant in the original bill, the Annisten Loan & 
Trust Company, is entitled to redeem the mort- 








gage of the defendant,—the Southern Building & 
Loan Association—by paying the full amount due 
thereon, principal and interest, without abatement 
for alleged payments thereon, and in that case, 
the decree of the court foreclosing its own mort- 
gage, and that of said association, so redeemed 
by it, and to a sale of the real estate in said moit- 
gages mentioned, for the payment of its own 
debt and that of said association which it has 
paid. The decree of the court below is reversed 
and the cause remanded for further proceedings 
in conformity with the above directions. Re- 
versed and remanded. 

Nore.—Loans to Borrowing Members.— When a 
member of a building association becomes a borrower 
the transaction has been considered as so much in the 
nature of aloan that subsequent payments made by 
the member upon his stock are partial payments upon 
his debt. Overby v. Association, 81 N. Car. 56; Hos- 
kins vy. Association, 84 N. Car. 838. And therefore 
every such payment is a pro tanto extinguishment of 
his debt. Kupfert v. Association, 30 Pa. St. 465; 
Hughes’ Appeal, 30 Pa. St. 471; Philanthropic Build- 
ing Ass’n v. McKnight, 35 Pa. St. 470. But other 
cases proceeding upon the theory that a borrower 
still continues a member, maintain that payments of 
dues are not payments of the mortgage debt and do 
not ipso facto work a pro tantoextinguishment. See 
2 Lawson’s Rights, Remedies and Practice, 1051, and 
cases cited. But the borrower has notwithstanding a 
right so to apply them and the association having a 
lien upon his shares may in case of default make a like 
application (Spring Garden Association v. Associa- 
tion, 46 Pa. St. 493; Early’s Appeal, 89 Pa. St. 411; 
Watkins v. Association, 97 Pa. St. 514; Association v. 
Hungerbuchler, 93 Pa. St. 258), and his assignee for 
the benefit of creditors may also apply the payments, 
but not a sheriff’s vendee of the mortgagor. Spring 
Garden Association v. Association, 46 Pa. St. 493; 
Springville, etc. Association v. Raber, 11 Phila. 546. A 
member who has assigned his shares of stock to a third 
person as collateral security for a debt cannot when 
sued upon his mortgage tothe association claim a 
credit for the value of such shares (Schober y. Asso- 
ciation, 35 Pa. St. 223), and where a member assigns 
all his shares as collateral security upon obtaining a 
loan frem the association and on obtaining a second 
loan on other shares made a second assignment of all 
his stock he cannot afterwards apply the installments 
paid upon the stock to his first loan which had been 
secured by judgment if before obtaining the second 
he had made no such appropriation. Philadelphia 
Mercantile Association v. Moore, 47 Pa. St. 233. Where 
in an action by a building association against a mem- 
ber for an amount borrowed by him from it for which 
it holds his shares therein as collateral he having de- 
faulted in the payment of both premiums and interest 
on his loan seeks to apply the value of his stock on ac- 
count of his indebtedness he will be entitled to credit 
only for the amount paid in by him on account of 
said stock and not to its value at the time of the trial. 
Watkins v. Workingmen’s Building Association, 97 
Pa. St. 514. p 

Foreclosure of Mortgage.— Where a borrowing 
member wishes to withdraw or isin default and his 
mortgage is sought to be enforced an important ques- 
tion is the ascertaining of the amount personally due 


upon his mortgage which he is justly liable to pay. It 
must be remembered that when a member obtains a 
loan or advance he anticipates the amount he is to re- 
ceive upon the termination of the association or of 
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the series to which he belongs. His obligation does 
not look toarepayment before that time. If he de- 
sires to withdraw or it becomes necessary to enforce 
his mortgage against him before that period arrives 
the question is what amount ought he equitably to 
pay. In ascertaining this amount the only difference 
between the two cases seems to be that when he vol- 
untarily withdraws he is entitled to receive the bonus 
or share of profit allowed him under the laws of the 
association and when he isin default no such allow- 
ance isto be made him. Bearing this difference in 
mind the rule as established by the English decisions 
is to estimate the probable or possible duration of the 
society, to then calculate the aggregate amount of sub- 
scriptions and redemption money for that period and 
to charge the member as a present debt with that 
amount in addition to all arrearages and times de- 
ducting redemption money paid in. 2 Lawson’s 
Rights, Remedies and Practice, p. 1053; Robertson v. 
Homestead Association, 69 Am. Dec. 163; Matteson v. 
Elderfield, L. R.4 ch. 207; Handley v. Farmer, 29 
Beay. 362. In Americathe same rule substantially 
had been applied except that fromthe aggregate 
amount of interest and dues a just amount of inter- 
est is rebated. Shannon vy. Howard, etc. Association, 
36 Md. 8883; McCahon y. Association, 40 Md. 226; Bor- 
der State Association v. McCarthy, 57 Md. 555; Hage- 
man v. Association, 25 Ohio St. 186. Where the asso- 
ciation is prematurely dissolved and the mortgages of 
members are foreclosed in determining the amount 
due under such mortgages the mortgagors should be 
allowed not only for the sums paid by them as dues 
but also for what they paid as interest while they are 
to be charged interest on the sums advanced by the 
association and so from time to time on the balance 
of such sums after deducting therefrom the moneys 
paid by them for dues and interest. Windsor v. Ban- 
dell, 40 Md. 172; Association v. King, 58 Md. 279. 
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1. ACTION BY UNINCORPORATED COMPANY—Parties.— 
Section 5008 of the Revised Statutes, which provides 
that when the parties are very numerous, and it is im- 
practicable to bring them all before the court, one or 
more may sue for the benefit of all, applies to actions 
of alegal, as well asthose of an equitable, nature.— 
PLATT V. COLVIN, Ohio, 36 N. E. Rep. 735. 

2. ADMINISTRATION—Executors and Trustees.—W here 
the same persons are both executors and trustees un- 
der a will, the income from the estate, collected after 
the expiration of the time allowed by law for the set- 
tlement of the estate, will be treated as collected by 
them as trustees.—ABELL V. BraDy, Md., 28 Atl. Rep. 
817. 

3. ADMINISTRATORS—Judgment.—Where a judgment 
against'an administrator has been recovered in one 
State, and only partly satisfied, it is not necessary to 
plead such judgment and part satisfaction in an action 
on the same demand against an administrator in an- 
other State.—BRAITHWAITE V. HARVEY, Mont., 36 Pac. 
Rep. 38. 

4. ADVERSE POSSESSION.—An abutting owner on a 
public alley, by occupying part of it with his fence for 
over 20 years, does not acquire title by prescription, 
and thereby extend the alley that much further onto 
the abutting property onthe other side, though the 
fence on that side was placed that much back from the 
true line.—SCHMIDT V. DRAPES, Ind., 86 N. E. Rep. 709. 

5. ADVERSE POSSESSION.—Where the boundaries of 
two grants overlap, and both claimants are in posses- 
sion of parts of the lappage, the one having the better 
title has constructive possession of all, except that 
actually inclosed by the other.—BOOMER V. GIBBS, N. 
Car., 19S. E. Rep. 226. 

6. ADVERSE POSSESSION.—Where the deed under 
which a party claims title to real estate, as vendee ata 
succession sale, does not recite that it was made under 
order of court, andis otherwise silent as tothe ob- 
servance of the formalities essential to the legality of 
such a sale,and where the evidence shows that the 
auctioneer, in selling, departed from the terms of the 
order authorizing a sale, such title cannot serve as the 
basis for the commencement ofthe prescription of 10 
years.—FORDs’ HEIRS V. MILLS, La., 14 South. Rep. 845. 

1. APPEAL—Bond—Justification.—Rev. St. 1887, § 668, 
providing that a bond on appeal shall be of no effect 
unless accompanied by the affidavit of justification by 
each of the sureties is mandatory, and, unless the 
sureties so justify, the Appellate Court acquires no 
jurisdiction.—MCDONALD y. ELLIS, Ariz., 36 Pac. Rep. 
37. 

8. APPEAL—Final Decree.—A decree for specific per- 
formance, concluding all the rights of the parties, is a 
final decree, notwithstanding that a conveyance which 
it directs to be made is to be afterwards presented to 
the judges for their approval of its form and terms.— 
LONG Vv. MAXWELL, U.S. ©. C. of App., 59 Fed. Rep. 
948. , 

9. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Since 
an assignee for the benefit of creditors may attack 
previous fraudulent transfers of property made by his 
assignor, when such property is necessary to satisfy 
the demands of creditors, he owes aduty to certain 
creditors to make such an attack, and upon failure to 
perform such duty acreditor to whom it isdue may 
file a bill in his own name to avoid such transfers.— 
KALMUS V. BALLIN, N. J., 28 Atl. Rep. 791. 

10. ASSIGNMENT FOR BENEFIT OF CREDITORS—Corpo- 
rations.—W here the president of a corporation makes 
an unauthorized assignment of the corporate property 
for the benefit of creditors, the subsequent ratification 
thereof bythe board of directors is msufficient as 
against creditors levying an attachment in the mean 
time.—NORTON v. ALABAMA NAT. BANK, Ala., 14 South. 
Rep. 873. 
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1l. ASSOCIATION—Liability of Members. — One is not 
liable for the debts of a voluntary unincorporated as- 
sociation incurred by it at atime when he was nota 
member thereof, unless by express contract, based on 
a good consideration, which must be alleged and 
proved.—HORNBERGER V. ORCHARD, Neb., 58 N. W. Rep. 
425. 


12. ATTACHMENT — Appearance. — Under Code Civ. 
Proc. § 216, providing that any person interested ina 
boat that has been attached may appear by himself 
for defendant boat, the filing by a creditor of the boat 
of a demurrer to the complaint does not constitute an 
appearance of defendant boat, if it is alleged in the 
demurrer that it is the creditor who is demurring for 
himself.—DIETRICH V. STEAM DREDGB AND AMALGAMA- 
TOR, Mont., 36 Pac. Rep. 81. 


13. ATTACHMENT — Evidence. — An attachment upon 
the ground that the action is onan express contract 
forthe payment of money, and that the indebtedness 
accrued for work and labor done and services rendered, 
that should have been paid for upon completion, can- 
not be maintained when the whole transaction shows 
amutual account, consisting of debits and credits.— 
MORRES V. EVERLY, Colo., 36 Pac. Rep. 151. 


14. ATTACHMENT— Issuance of Writ.—A writ of attach- 
ment issued by the clerk under Mansaf. Dig. § 362, is, in 
the absence of an order of the court or judge, conclu- 
sive evidence that he granted it himself, and of the 
amount for which it was granted; and an order made 
by the clerk, and directing himself to issue the writ, is 
unnecessary. — BAKER V. AYERS, Ark., 268. W. Rep. 
834. 

15. ATTORNEY—Disbarment. — An attorney of an ad- 
ministratrix, who obtains from her a receipt for money 
of the estate deposited in bank on the false representa- 
tion that it was necessary to deposit the money with 
the Probate Court, and who draws and retains it, not 
intending to deposit it with the court, though repeat- 
edly assuring her that he had done so, and refuses on 
demand, and on an order of the Probate Court, to pay 
her the money, should be disbarred. — IN RE BURRIS, 
Cal., 36 Pac. Rep. 101. 


16. ATTORNEYS—Disbarment.—Conduct of an attorney 
which clearly does not pertain to professional conduct 
is not ground for disbarment. — STATE v. CADWELL, 
Mont., 36 Pac. Rep. 85. 


17. AWARD — Validity. — An award in an arbitration 
proceeding instituted and conducted under the rules 
of the church to which the parties belong is binding.— 
PAYNE V. CRAWFORD, Ala.,14 South. Rep. 854. 


18. BILL OF EXCEPTIONS — Waiver of Notice.—Where 
appellants took steps to have the bill of exceptions 
settled in time; the judge, in open court, in the pres- 
ence of attorneys for both parties, fixed a date for 
settlement; and the attorney for appellee consented 
thereto, and stated he would ‘‘be on hand,’’—such as- 
sent and statement were a waiver of the five-days 
written notice required by Code Civ. Proc. § 650. — 
HICKS V. MASTEN, Cal., 36 Pac. Rep. 130. 

19. BOUNDARIES—Evidence—Declarations. — Where a 
survey made by a deceased surveyor calls for the east 
line of another survey as one of the boundaries of the 
tract surveyed, other surveys made by the same sur- 
veyor at about the same time, and locating such east 
line, are admissible as declaratiows to show where 
such line is located, whether such other surveys are 
legal or not.—COTTINGHAM V. SEWARD, Tex., 258. W. 
Rep. 797. 

20. CARRIER — Gross Negligence. — The delivery of 
freight to a carrier, and its acceptance, and transpor- 
tation thereof according to directions, without, pay- 
ment or promise of reward, make the carrier liable 
only for damage caused by its gross negligence. — 
LOUISVILLE & N. R. CoO. V. GERSON, Ala., 14 South. Rep. 
873. 

21, CARRIERS—Passengers.—A railroad company does 
not owe to a person riding on one ef its trains without 





payment of any fare, merely by sufferance of the con- 
ductor in charge of the train, that high and extraordi- 
nary degree of care for his personal safety that is dueto 
an ordinary passenger paying the customary fare, but is 
liable only in such case for injuries occasioned by the 
ordinary negligence of its employees. — Kansas CITY, 
Fr. 8. & W. R. Co. v. BERRY, Kan., 36 Pac. Rep. 53. 


22. CARRIERS — Passengers — Negligence.—A person 
riding on the locomotive engine of a freight train, by 
agreement with the fireman of such engine to shovel 
coal for the privilege of riding (such person being on 
such train without the knowledge or consent of the 
of the conductor in charge thereof), is not a 
passenger of the carrier operating such train.—WoOoL- 
SEY V. CHICAGO, B. & Q. R. CoO., Neb., 58 N. W. Rep. 
444. : 

23. CARRIERS—Passenger -Venue.—On the hearing of 
an exception to the jurisdiction of the court it appears 
by the allegations taken as true for the exception that 
the defendant company carried the plaintiff, a passen- 
ger, beyond his point of destination; that he was 
forcibly put off ata point at which there was no sta- 
tion. The wrongful act was, if truly alleged, a tres- 
pass actionable in the parish in which the passenger 
was thus ejected.—DAVE V. MORGAN’S ETC., Co., La., 14 
South. Rep. 911. 


24. CARRIERS OF PASSENGERS — Tickets—Connecting 
Line.—Defendant railroad company authorized an- 
other company to sell tickets for use over defendant’s 
roud, but, after this arrangement had lasted for sev- 
eral years, it was revoked as to a certain class of tick- 
ets, though still in force as to others; no public notice 
of such revocation being given, however. Plaintiff, 
having knowledge of, and relying on, the arrange- 
ment, as it had existed for several years, bought from 
the other company one of the tickets which it was no 
longer authorized to sell: Held, that defendant was 
liable for its refusal to accept such ticket from plaint- 
iff, and for her expulsion from its train.—PITTSBURG, 
C., C. & ST. L. Ry. Co. V. BERRYMAN, Ind., 36N. E. 
Rep. 728. 


25. CHATTEL MORTGAGES—After-acquired Property. ° 
—A mortgage of a stock of goods, providing that all 
stock replaced after the sale of any of the stock con- 
veyed should be substituted therefor, and be liable for 
the debt, is ineffectual to create a lien on after-acquired 
goods.—FIR8sT NaT. BANK OF BALTIMORE V. LINDEN- 
STRUTH, Md., 28 Atl. Rep. 807. 


26. CHATTEL MORTGAGE—‘‘Lease.”’—Where a sewing- 
machine company delivers a machine and takes back 
an instrument called a ‘‘lease,” in which it is valued 
at $55, and under which the maker agrees to pay for the 
use of it $10 eash, as rent for the first month, and $3 per 
month thereafter for 15 months; and in case of default, 
etc., to return it, and permit the company or its agent 
to enter his premises and take it—the transaction isa 
sale, and such instrument is a chattel mortgage.— 
SINGER MANUF’G Co. V. SMITH, 8S. Car., 198. EK. Rep. 
132. 

27. CLAIM AND DELIVERY.—Claim and delivery does 
not lie where defendant basa lien upon personal prop- 
erty, dependent upon possession, and he is in posses- 
sion.—SUTTON V. STEPHAN, Cal., 36 Pac.’Rep. 106. 


28. CONSTITUTIONAL LAW—Compulsory Process for 
Witnesses.—Defendant was indicted for murder, and 
applied to the clerk for subpenas for 18 witnesses, 
which were refused on account of a rule of court pro- 
hibiting the issuing of more than 5 subpenas without 
an order of court, obtainable on application showing 
the materiality of the witnesses. Application for an 
order was afterwards made, and refused on the ground 
that it did not show that the witnesses were material 
Held that, though the rule was in violation of defend- 
ant’s constitutional right to have compulsory process 
for obtaining witnesses, yet, where it does not appear 
that an application for a continuance was made, nor 
that defendant was prejudiced, it is not ground for re- 
versal.—AIKIN V. STATE, Ark., 258. W. Rep. 840. 
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29. CONSTITUTIONAL LAW—Killing Stock.—2 Mills’ St. 
§§ 3712, 3713, making railroad companies liable for stock 
killed, irrespective of any negligence or violation of 
duty, and providing an arbitrary schedule of prices 
for certain animals and for fixing the value of others 
by appraisers, without allowing proof of their real 
value, deprive a railroad company of its property 
without due process of law, and are unconstitutional. 
—RIO GRANDE W. Ry. CO. Vv. WHITSON, Colo., 36 Pac. 
Rep. 159. 

30. CONTRACT—Construction.—When a contract is to 
be construed by its terms alone, without the aid of ex- 
trinsic facts, it is the duty of the court to interpret it. 
—SIMMS V..SUMMERS, Neb., 58 N. W. Rep. 431. 

31. CONTRACT—Evidence.—In an action on a contract, 
statements by plaintiff’s agent to a third person, out- 
side the scope of his employment, and neither made in 
the hearing of defendants, nor acted upon by them, 
are inadmissible.—CREED V. CREED, Mass., 36 N. E. 
Rep. 749. 

32. CONTRACTS—Implied Acceptance.—Where a debtor 
offered to allow his creditor to take certain machinery 
from his mill in satisfaction of the debt, the action of 
the creditor in taking such machinery four days there- 
after constituted an acceptance of the proposition.— 
WATTERS V. GLENDENNING, Wis., 58 N. W. Rep. 405. 

33. CONVERSION—Purchase from Intoxicated Person. 
—Where possession of personal property has been ob- 
tained by means of a contract made with one who, by 
reason of his intoxication, was without capacity to en- 
ter into a valid agreement, and the person obtaining 
the property knew of the other’s incapacity when the 
contract was made, the transaction is fraudulent.— 
BAIRD V. HOWARD, Ohio, 36 N. E. Rep. 732. 


34. CORPORATIONS — Action on Subscription.—In a 
suit by acorporation against one of its stockholders 
to recover an unpaid subscription, where he agreed to 
become a stockholder, and enjoyed the benefits of 
membership, he cannot plead that the corporation was 
not legally organized.—WADESBORO COTTON MILLS Co. 
Vv. BURNS, N. Car., 19S. E. Rep. 258. 


35. CORPORATIONS — Insolvent Corporations — Re- 
ceivers.—The courts have power to appoint receivers 
of corporations whenever necessary to preserve the 
interest of all concerned, and those who have ratified 
the appointment cannot recall their consent, and in 
ex parte proceeding prosecute a suspensive appeal 
from the order appointing the receiver. — STATE Vv. 
KING, La., 14 South. Rep. 902. 

36. CORPORATION— Insolvent Corporation—Preferen- 
ces.—Const. art. 12, § 8, providing that, if a corporation 
alienate a franchise, neither the franchise nor prop- 
erty held thereunder shall be relieved from liabilities 
incurred inthe use of such franchise, or any of its 
privileges, does not prevent a transfer of property for 
the payment of debts for which the property is legally 
bound.—KLOSTERMAN V. MASON COUNTY CENT. R. Co., 
Wash., 36 Pac. Rep. 136. 

37. CORPORATION — Partnership Contract.—In an ac- 
tion against a stage company, a corporation, for 
services as its agent, for money advanced and paid at 
its request, defendant claimed that it and plaintiff 
made a partnership contract to manage mail routes, 
and that the services rendered and money paid by 
plaintiff were on account of such partnership, and not 
fordefendant: Held, that it was error to exclude evi- 
dence to support defendant’s contentiun onthe ground 
that such corporation had no authority to make a 
partnership contract where such evidence showed that 
plaintiff and defendant were merely co owners of such 
routes.—CaLVERT v. IDAHO STAGE CO., Oreg., 36 Pac. 
Rep. 24. 

38. CORPORATIONS—Right to Sue.—A foreign corpora- 
tion may sue in South Carolina.—CONE Export & Com- 
MISSION CO. V. POOLE, S. Car., 19S. E. Rep. 203. 

39. CORPORATIONS—Salaries of Ofticers.—The action 
of three of the five directors, of a corporation in voting 
one of themselvesa salary as secretary is vOid.—MaR 





TIN V. SANTA CRUZ WATER STORAGE CO., Ariz., 36 Pac. 
Rep. 36. 

40. CORPORATIONS— Stock.—An action for damages 
willlie against acorporation for refusal to delivera 
certificate for stock bought from it and paid for, and 
to transfer same on the books.—SALT RIVER CANAL Co. 
Vv. HICKEY, Ariz., 36 Pac. Rep. 181. 

41. CORPORATIONS—Stock Subscription—Fraud.—One 
who was induced to subscribe for stock in a corpora- 
tion formed to purchase and develope certain land, by 
statements made by one of its promoters, on whose 
supposed disinterested and superior judgment he re- 
lied, in ignorance that such promoter had an optionon 
the land, is not liable on his subscription.—VIRGINIA 
LAND Co. v. HAuPT, Va., 19S. E. Rep. 168. 

42. CORPORATIONS — Subscription. — A corporation 
which has for its object the purchase of land and the 
construction of houses thereon (the funds being 
realized from the capital stock paid in by subscribers 
in installments), and finally the allotment of the lots 
and houses among the stockholders in satisfaction of 
their stock, is one organized for the purpose of carry- 
ing on a lawful business, and authorized by the gen- 
eral incorporation laws.—YORK PARK BLDG. ASS8’N V. 
BARNES, Neb.,58N. W. Rep. 440. 

43. CORPORATIONS—Ultra Vires—Estoppel.—One who 
borrows money from a corporation, and gives his note 
therefor, is estopped, as against an innocent holder, 
to assert that the corporation had rio power to lend 
money or discount paper.—SMITH V. WHITE, Tex., 25 
8. W. Rep. 809. 

44. CORPORATIONS—Validity of Contract.—Code § 683, 
providing that contracts by corporations for over $100 
must be in writing, did not apply to executed con- 
tracts. — CLOWE V. IMPERIAL PINE PRODUCT CO., N. 
Car., 198. E. Rep. 153. 

45. CostTs—Witness— Mileage—Failure to Take Depo- 
sitions.—Though Rev. St. § 863, provides that in civil 
cases pending in the Federal Courts deposition de bene 
esse may be taken where the witness resides more than 
100 miles from the place of trial, it merely gives the 
option to take evidence in this way; and the failure to 
exercise this option will not destroy the right of the 
prevailing party to recover mileage for his witnesses 
who have traveled more than a hundred miles.—HUN- 
TER V. RUSSELL, U. 8S. C. C. (Mont.), 59 Fed. Rep. 964. 

46. CouRTS—Appellate Jurisdiction.—Where the issue 
in a case is not the right of ownership of specific prop- 
erty, but of the possession thereof, it is the value of 
the latterright which determines the jurisdiction on 
appeal of the Supreme Court.—STATE v. RICHARDSON, 
La., 14 South, Rep. 915. 

47. CREDITORS’ BILL—Priorities.—A judgment credit- 
or who maintains a creditors’ bill for the benefit of 
himself and the other creditors does not gain a prior- 
ity thereby over the other creditors.— YOUNGER V. 
MASSEY, S. Car., 19S. E. Rep. 125. 

48. CRIMINAL EVIDENCE — Arson. — On a trial for 
counseling, aiding, and abetting a person in setting 
fire to a barn, evidence as to the burning of a depot in 
a neighboring town, and as tothe presence of astrange 
man inthe community at the time of the burning, is 
inadmissible.—STATE Vv. DUKES, S. Car., 19S. W. Rep. 
134. 

49. CRIMINAL EVIDENCE— Defendant’s Reputation.— 
In a criminal trial, where the credibility of defend- 
ant’s evidence is not attacked, evidence sustaining his 
reputation for ‘‘truth and veracity” is not admissible. 
—FUNDERBERG V. STATE, Ala., 14 South. Rep. 877. 

50. CRIMINAL EVIDENCE — Insanity. — Where, on a 
murder trial, defendant claims that he had become in- 
sane through fear that deceased was trying to debauch 
his daughter, evidence is admissible, in rebuttal, to 
show that defendant’s relations with her were illicit. 
—PEOPLE V. LANE, Cal., 36 Pac. Rep. 16. 

51. CRIMINAL EVIDENCE— Homicide— Reputation of 
Deceased.—Evidence by the State of decedent’s repu- 
tation for peaceableness is not admissible unless de- 
cedent’s reputation be assailed first by defendant. 
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Hoyt and Scott, JJ., dissenting on the ground that, if 
defendant shows his own good reputation for peace- 
ableness, the State should be permitted to show the 
reputation of decedent.—STaTE Vv. EDDON, Wasb., 36 
Pac. Rep. 139. 

52. CRIMINAL EVIDENCE—Homicide—Threats.—When 
there is no evidence of an overt act upon the part of 
the deceased, nor any doubt as to who began the en- 
counter, or, as in the case at bar, as to the defendant 
having begun it, evidence of previous threats, not a 
part of the res geste, by the deceased against the ac- 
cused or of the dangerous character of the deceased 
isnot admissible.—STEELE v. STATE, Fla., 14 South. 
Rep. 840. , 

53, CRIMINALJEVIDENCE — Larceny — Confessions.—A 
confession by defendant .o the owner of a hog, under 
threat that he would put him ‘‘where the dogs would 
not bother him,” is inadmissible.—PECKHAM V. STATE, 
Ala., 14 South. Rep. 859. 22 (ry abs 

54. CRIMINAL UAW — Abandonment of Wife.—On a 
prosecution of one for abandoning his wife, miscon- 
duct by the wife after the abandonment is no defense. 
—HALL V. STATE, Ala., 14 South. Rep. 867. 

55. CRIMINAL LAw—Evidence.— An affidavit by de- 
fendant to procure compulsory process for witnesses, 
which states where he was at the time of the crime, 
may be introduced against him, and the statement as 
to his whereabouts contradicted.—TORRIS V. PEOPLE, 
Colo., 36 Pac. Rep. 153. 

56. CRIMINAL Law — Homicide— Confessions during 
Intoxication.—Defendant’s intoxication at the time of 
making a confession, though tending to affect the 
weight of the latter, is not ground for its exclusion.— 
WHITE V. STATE, Tex., 258. W. Rep. 784. 

57. CRIMINAL LAw—Homicide— Reasonable Doubt.— 
Instructing the jury to find defendant guilty of mur- 
der if they ‘‘believe” that he formed a design to, and 
did, kill deceased, is erroneous, though, in another por- 
tion of the charge, the jury is properly instructed as to 
reasonable doubt. — RHEA Vv. STATE, Ala., 14 South. 
Rep. 853. 

58. CRIMINAL LAW — Homicide — Self-defense.— Evi- 
dence that deceased had made threats against the ac- 
cused, and was of a violent disposition, did not justify 
a resort to a deadly weapon, where there was no 
demonstration of an intent, coupled with ability, to 
take life or inflict bodily harm.—KakR V. STATE, Ala., 
14 South. Rep. 851. ° 

59. CRIMINAL LAW—Indictment—Variance.—Cr. Code, 
§ 4031, provides for the punishment of ;‘‘any person 
who enters into or goes sufficiently near to the dwell- 
ing of another and in the presence or hearing of the 
family of the occupant thereof or any member of his 
family,” or ‘‘who,in the presence or hearing of any 
female, uses abusive, insulting, or obscene language:” 

Held, that a person indicted under the first clause of 
the section may be convicted by proof which shows a 
violation of both clauses.—McVay V. STATE, Ala., 14 
South. Rep. 862. 


60. CRIMINAL LAW—Larceny.—On trial for the larceny 
of an ox, the property of P, the latter was properly 
permitted to testify that, after the ox was missed, he 
was shown some horns; that they were the horns of 
the ox that he lost; and to state how he identified 
them.—FOWLER V. STATE, Ala., 14 South. Rep. 860. 


61. CRIMINAL Law — Manslaughter.— In a homicide 
case, where defendant, a police officer, shot at—in- 
tending to frighten— deceased, who was running away 
from a person who was shouting ‘‘Stop thief!” the ad- 
mission of evidence that deceased had gone tothe 
place for a lawful purpose, though improper, is harm- 
less, the real question being whether defendant acted 
with criminal negligence. — PEOPLE V. KILVINGTON, 
Cal., 36 Pac. Rep. 18. 

62. CRIMINAL LAW — Possession of Stolen Property.— 
It is not error to instruct that the unexplained posses- 
sion of stolen property by defendant is a ‘‘ guilty cir- 
cumstance,” and that defendant is bound to explain 





such possession, in order to remove its effect as a cir- 
cumstance to be considered with other suspicious facts 
disclosed by the evidence.—PEOPLE V. ABBOTT, Cal., 
36 Pac. Rep. 129. 

63. CRIMINAL Law — Pr of A d at Trial.— 
The defendant was convicted of murder in the first de- 
gree. Inthe record on appeal there was nothing to 
indicate that the prisoner was present in person or by 
attorney when the case was continued by the court: 
Held, that said record was fatally defective; as a 
prisoner accused of felony must, after arraignment, in 
all subsequent proceedings appear in person.—COLE- 
MAN V. COMMONWEALTH, Va., 198. E. Rep. 161. 

64. CRIMINAL LAw—Rape.— An indictment charging 
defendant with ravishing a woman 80 mentally 
diseased as to have no will to oppose the act, he know- 
ing her to be so diseased, is suflicient, without alleging 
that it was with or without her consent.—CARUTH V. 
STATE, Tex., 25S. W. Rep. 778. 

65. CRIMINAL Law — Sentence — Non-payment of 
Costs.—A court of magistrate upon entering judgment 
in acriminal prosecution against a prisoner, may or- 
der that he shall stand committed until the fine and 
costs are paid, or secured to be paid.—IN RE NEWTON, 
Neb., 58 N. W. Rep. 436. 

66. CRIMINAL LAW—Witnesses.—In a prosecution for 
murder, the State, having proved its case by eye-wit- 
nesses, is not required to examine additional witnesses» 
although they are present at the trial.—ROYENS V. 
STATE, Tex., 258. W. Rep. 786. 

67. CRIMINAL PRACTICE—Grand Jury.—Where a legal 
grand jury for acertain term continues into another 
term, and during such term is recognized by the 
court, it is a grand jury de facto, and indictments found 
by it during such term or good as against collateral 
proceedings, and give the court jurisdiction to issue 
writs of arrest and commitments.—STATE V. NOYES, 
Wis., 58 N. W. Rep. 386. 

68. CRIMINAL PRACTICE — Homicide— Former Jeop- 
ardy.—Where a judgment entered upon a verdict of 
guilty as charged in the indictment, on a trial, since 
the Revised Statutes went into effect, of an indictment 
for murder, has been reversed by this court on writ of 
error, because the verdict did not ascertain the degree 
of the crime, and a new trial awarded, the accused can 
be tried again upon the same indictment, and such 
second trial will not put him in jeopardy a second time 
for the same offense, within the meaning of the consti- 
tion.—LOVETT V. STATE, Fla., 14 South. Rep. 837. 

69. CRIMINAL PRACTICE—Homicide—Indictment.—An 
indictment charging ‘‘Isreal B” with murder is good 
as an indictment of a person whose true name is “Is- 
rael B.”,—BOREN V. STATE, Tex., 258. W. Rep. 775. 

70. CRIMINAL PRACTICE—Larceny of Check.—An in- 
dictment for larceny from the person, charging the 
taking “of one paper, purporting to be a check for the 
payment of $125.00, of the value of $125.00, the goods 
and chattels of one R, then and there being upon the 
person of the said R,” sufficiently identified the thing 
stolen.—WHALEN V. COMMONWEALTH, Va., 19S. E. Rep. 
182. 

71. CRIMINAL TRESPASS—Evidence.—In a prosecution 
under Code, § 8874, making it unlawful to trespass on 
land of another after being warned not to do so, if 
complainant was in actual posesssion of the land tres- 
passed on, itis no defense that defendant claimed a 
superior title thereto. — LAWSON V. STATE, Ala., 14 
South. Rep. 870. 

72. CRIMINAL TRIAL—Seduction — Conduct.—Where, 
in a prosecution for seduction, the State’s attorney, 
merely to prejudice defendant before the jury, tells 
the prosecuting witness t take her baby with her on 
the stand, and she does so, a new trial should be 
granted.—STATE V. CARTER, Wash., 36 Pac. Rep. 29. 


73. DECEIT—Representations of Value.—Where one 
desiring to sell the property of a third person knows 
the vendee to be ignorant of the property’s value, and 
professes special knowledge thereof, and the other 
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trusts to his good faith, the representations of value 
by the former are representations of fact.—BauM V. 
HOLTON, Colo., 36 Pac. Rep. 154. 

74. DEED—Construction—Child Unborn.—A deed to 
a woman and “her children” conveys title to a child 
en ventre sa mere at the date of the conveyance, but not 
to chlidren born more than one year thereafter.— 
HEATH V. HEATH, N. Car., 19S. E. Rep. 155. 

75. DEED— Defective Certificate.—The grantee in a 
deed of real estate acquires the legal title thereto on 
the execution and delivery to him ofsuch deed, though 
said deed be neither acknowledged nor recorded, and 
be afterwards lost; and a sheriff’s deed made in pursu- 
ance of a levy upon and sale of such real estate to sat- 
isfy a judgment against such grantee will pass the 
legal title of such real estate to the grantee in such 
sheriff’s deed.— CONNELL V. GALLIGHER, Neb., 58 N. W. 
Rep. 438. 

76. DEED—Estoppel—After-acquired Title.—Where a 
husband buys land from an administrator, and con- 
veys it, with full warranty, to his wife,and proper pro- 
ceedings by the administrator to sell the land had not 
been taken, and new proceedings are instituted, and 
another deed made to the husband, it inures to the 
wife, and the land cannot be sold for debts of the hus- 
band, incurred since the first conveyance to her.— 
MORRIS V. JENSEN, Mich., 58 N. W. Rep. 865. 

77. DEED—Marriage — Delivery. —I, being about to 
marry R, had his counsel prepare a deed of land to her, 
and with H and R’s brother-in-law went before a 
notary, acknowledged the deed, and handed it to Hto 
deliver to R, which H did the same day. Later I 
handed it to H, with other papers, to put inthe safe 
for R, where they remained till after R’s death, some 
two years after her marriage toI: Held, a delivery.— 
TURNER V. WARREN, Penn., 28 Atl. Rep. 781. 

78. DEED ABSOLUTE—Mortgage.—A deed absolute on 
its face will not be presumed to be a mortgage, al- 
though at the time itwas made the parties made a 
separate agreement to reconvey on certain conditions. 
—DIGNAN V. MOORE, Wash., 36 Pac. Rep. 146. 


79. DEED OF TRUST—Sale.—In an action to set aside 
a sale under a trust deed, where the deed empowers 
the trustee to sell at the ‘‘front door of the court- 
house,” and the court house has three front doors, and 
there is nothing in the deed to indicate that the 
door at which the sale was made was not the door con- 
templated, and the sale was fairly made ina public 
manner, the sale will not be rendered void because it 
was not made at a different door.—MARTIN V. BARTH, 
Colo., 36 Pac. Rey. 72. 

80. DEED TO MARRIED WOMAN — Presumption. —A 
. deed toa married woman, though the consideration 
expressed be nominal, will be presumed to be taken 
forthe community, unless the deed expressly, or by 
necessary implication, limits the land to her separate 
use.—SWINK V. LEAGUE, Tex., 25 8S. W. Rep. 857. 

81. DESCENT AND DISTRIBUTION—Spanish Law.—Un- 
der,the Spanish laws in force in Texas in 1836,a wife 
could not be heir to her husband, and under no cir- 
cumstances could succeed to his separate property, 
except tothe marital one-fourth, when necessary as 
relief against poverty.—KIRCHER V. MuRRayY, U.S. C. 
C. of App., 60 Fed. Rep. 48. 

82. DIVORCE— Defenses.—When a man is presump- 
tively dead, and his wife, having reason to believe 
him dead in fact, marries another man, but he after- 
wards returns, the wife’s continued cohabitation with 
the other man after her first husband’s return de- 
prives her of right toa divorce from the latter for de- 
sertion and adultery.—MATHEWSON V. MATHEWSON, R. 
I., 28 Atl. Rep. 801. 

83. DOWER—Divorce.—In absence of express or im- 
plied statutory provision to the contrary a divorce a 
vinculo matrimonii, for the fault of either party, will 
bar dower.—PULLEN V. PULLEN,N. J., 28 Atl. Rep. 719. 

84. EJECTMENT—Improvements.—In an action under 
Rev. St. 1889, § 4645 e¢ seg., for improvements, and for in- 











junction pending their ascertainment, by one who has 
lost title by a judgment in ejectment, he cannot reliti- 
gate his title.—BROWN V. BALDWIN, Mo., 258. W. Rep. 
858. 


85. EJECTMENT—Improvements—Fixtures.—Pending 
an honest dispute as to title to land between B and P, 
B, with the acquiescence of P, who said that they could 
settle title between them, moved onto the land—which 
was worth only $200, independent of the timber on it— 
boilers, engines, and saws, which he had at another 
place, worth $32,000: Held, that they remained chat- 
tels, and did not become fixtures, which P, after recov- 
ering judgment in ejectment, could claim as part of the 
land.—BROWN Vv. BALDWIN, Mo., 25S. W. Rep. 863. 


86. EJECTMENT—Pleading.—Plaintiff may rely upon 
the admission in the answer that defendant claims 
from a certain grantor, and need not prove title in 
such grantor if he is the common grantor; and, where 
he offers insufficient proof of title in the common 
grantor, it must be disregarded, as being proof of a 
title not in issue.—MCDONALD V. HANNAH, U.S.C. OC. 
of App., 59 Fed. Rep. 977. 


87. ELECTIONS AND VOTERS—Recount.—P. L. 1880, p. 
229, providing that, when any candidate for member of 
the senate or assembly shall have reason to believe 
that an error has been made by any hoard of election 
or canvassers in counting the ballots, a justice of the 
Supreme Court may order a recount, and revoke the 
certificate of election already issued, and issue another 
tothe person found to have received a majority of 
votes, merely authorizes the ministerial act of a re- 
count, but does not confer authority to determine judi- 
cially the legality of any ballot cast.—KEARNS Vv. ED- 
WARDS, N. J., 28 Atl. Rep. 723. 


88. EMINENT DOMAIN—Condemnation of Land.—In- 
terest cannot be allowed on the value of land from the 
time it is taken until the rendition of the verdict, 
though the jury, in fixing the damages, may consider 
such lapse of time.—KLAGES V. PHILADELPHIA & R. 
TERMINAL R. CoO., Penn., 28 Atl. Rep. 862. 

89. EMPLOYER AND EMPLOYEE—Action for Wages.— 
In an action for the recovery of money claimed to be 
due for wages, the law presumes that money earned is 
due and unpaid. — DENVER & R.G. R. Co. Vv. WILSON, 
Colo., 36 Pac. Rep. 67. 

90. EQUITABLE CONVERSION—Husband. — Where tes- 


' tator’s will provided for a sale of his realty to a certain 


person at a certain price, and for a division of the pro- 
ceeds among his nieces, there was an equitable con- 
version of the realty at testator’s death, in 1860, and 
the share of a married niece vested immediately in 
her husband jure mariti, though the proceeds of the 
realty were not received by him till after the adoption 
of Const. 1868, art. 10,§5, which created married wom- 
en’s separate estates.—BENBOW V. MOORE, N. Car., 19 
8. E. Rep. 156. 

91. Equiry—Cancellation of Note.—Where an attor- 
ney takes a note and mortgage, making them payable 
to his clerk, who, at the request of the attorney, as-* 
signs them, for value, toaclient, who does not notify 
the mortgagors of the assignment, and who receives 
payments of interest from the attorney, and the mort- 
gagors, supposing that the attorney is owner of the 
note and mortgage, pay him the interest and principal, 
and he absconds, they cannot obtain a cancellation of 
the instruments.—MULCAHY V. FENWICK, Mass., 36 N. 
E. Rep. 689. 

92. Equity — Forfeiture of Lands.—Lands were for- 
feited through failure to enter same for taxation. 
Const. W. Va. art. 13, §6: Held, that a deed from the 
State would not be set aside upon the ground that the 
complainant had been deprived of his property with- 
out ‘‘due process of law,’ because the forfeiture is in 
that event a nullity, and complainant has an adequate 
remedy at law.—READ v. DINGESS, U. 8. C. C. of App., 
60 Fed. Rep. 21. 

93. ESTOPPEL TO ATTACK JUDGMENT.—Defendant, by 
consenting to an order renewipg an execution ona 
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judgment, is estopped to deny the validity of such 
judgment, or that it is still unpaid. — MCLAURIN Vv. 
KELLY, S. Car., 19S. E. Rep. 143. 

94. EVIDENCE — Copies of Recorded Instruments. — 
Under Comp. St. § 264, p. 662, providing that whena 
conveyance is acknowledged or proved, certified and 
recorded, and itis shown that it is lost, or not within 
the power of the party wishing to use it, the record or 
certified transcript thereof may be read in evidence; 
and Comp. St. § 839, p. 868, providing that copies of all 
papers filed with the recorder of deeds, and certified 
transcript from the records, shall be prima facie evi- 
dence in all cases, records of conveyances and certified 
copies thereof are not admissible without proof of loss 
of the originals or inability to produce them. — MAN- 
HATTAN MALTING CO. V. SWETELAND, Mont., 36 Pac. 
Rep. 84. 

95. EVIDENCE—Declarations—Res Gestz —Statements 
as to the way in which an accident occurred, made by 
an insured person to his physician shortly after the 
accident, are not admissible as part of the res geste.— 
FT. WortTH & D. C. Ry. Co. Vv. STONE, Tex., 258. W. 
Rep. 808. 

96. EVIDENCE—Parol Evidence—Contract.—In a con- 
tract of sale the abbreviation “Cr. Obs. Sup. $10” may 
be explained by parol.—WHITE V. MCMILLAN, N. Car., 
19S. E. Rep. 234. 

97. EXECUTIONS — Claims.—Under Hill’s Code, § 286, 
providing that when any third person shall claim the 
property seized in execution, and give written notice 
thereof, the sheriff may summon a jury to try such 
¢<laim, a persen who notifies the sheriff in writing that 
he owns the property seized, and demands possession, 
thereby authorizes him to have such claim tried by a 
jury, though no formal request was made therefor.— 
VULCAN IRON WORKS V. EDWARDS, Oreg., 36 Pac. 
Rep. 22. 

98. EXECUTION—Interest of Possible Vendee.—One to 
whom an offer forthe sal; of land is made—the offer 
to be kept open only on certain corditions—has not, 
in the absence both of a compliance with such condi- 
tions and an acceptance of the offer, an interest in the 
land, which is subject to sale on execution.—CHAD- 
BOURNE V. STOCKTON Sav. & LOAN Soc., Cal., 36 Pac. 
Rep. 127. 

99. EXECUTION—Levy.—Under Jud. Act. ch. 86, § 11, 
making no provisions forthe manner of levying exe- 
cution on land, but merely providing that if the officer 
levy iton land he shall set up notices of sale, levy 
may be by mere mental process, of which the notice 
and sale as provided by statute is conclusive proof.— 
LYNCH V. EARLE, R. I., 28 Atl. Rep. 763. 

100. EXECUTION—Wrongful Levy—Damages.—Where 
persons in good faith make an insufficient or invalid 
levy, and on discovering their mistake tender the 
property back to the person from whom it was taken, 
leave iton his premises, and do not thereafter assert 
any claim to it, they are liable only for nominal dam- 
ages, unless the conversion resulted in injury to the 
property.—F ARR V. Hunt, Wis., 58 N. W. Rep. 3878. 


101. EXECUTORS AND ADMINISTRATORS—Representa- 
tions.—A decedent’s estate is not liable to one pur- 
chasing assets thereof, on the ground that the execu- 
tor induced the purchase by false representations.— 
HUFFMAN V. HENDRY, Ind., 36 N. E. Rep. 727. 

102. EXPERT TESTIMONY—Personal Injuries.—A med- 
ical expert may state that his opinion as to the effect 
of an injury is based upon information derived from 
books.—HEALY V. VISALIA & T. R. Co.,Cal., 36 Pac. 
Rep. 125. 

103. FALSE IMPRISONMENT—Warrant for Arrest.—A 
warrant, which was not subscribed by the issuing offi- 
cer, was insufficient to justify an arrest, though his 
name was written in the body and indorsed on the back 
of the warrant.—DAVIS Vv. SANDERS,S. Car.,19 8. E. 
Rep. 138. 

104. FEDERAL CouRTS—Jurisdictional Amount.—Two 
parties, haviog claims for labor performed for the 

























































same employer, which arose under separate contracts, 
were supported by separate evidence, and which would 
result in several judgments, joined their claimsin a 
single suit, seeking to enforce alien for their claims 
by virtue ofa law of Idaho which allows any number i 
of parties to join in the same action, where they claim 
liens on the same property. The suit was removed to 
the Circuit Court, where it appeared that neither claim 
amounted to $2,000, though their aggregate exceeded 
thatsum: Held, construing Rev. St. § 914, that the 
claims were in their nature separate, and that their 
joinder could not give the Federal Courts jurisdiction, 
whatever might be their aggregate amount.—HOLT Vv. 
BERGEVIN, U.S. C. C. (Idaho), 60 Fed. Rep. 1. 

105. FRAUDS, STATUTE OF — Sale of Chattels.—The 
provision of Comp. Laws 18838, § 2836, avoiding oral sales 
of goods for $300 or over, unless the buyer shall ‘“ac- 
cept or receive” part thereof, is impliedly repealed by 
the later statute (section 3918, subd. 4) avoiding such 
sales for $200 or more, ‘‘unless the buyer accept and 
receive a part,” though the former is a part of the 
regular statute of frauds, and the latter a mere rule of 
evidence in the Civil Code.—HUDS8ON FURNITURE CO. 
v. FREED FURNITURE & CARPET CO., Utah, 36 Pac. Rep. 
132. 

106. FRAUDULENT CONVEYANCES—Evidence—Res Ges- 
te.—Where the consideration is denied, the grantee’s 
entries against the grantor on his books are compe- 
tent, as res geste, to corroborate the grantee’s assertion 
that the consideration was made up from such charges. 
—FLEMING V. YOST, Ind., 36 N. E. Rep. 705. 

107. FRAUDULENT CONVEYANCES — Preference.—The 
mere fact that property conveyed by an insolvent 
debtor to acreditor with intent to prefer him is of such 
a nature that it could, and probably would, have been 
set aside to the debtor as a homestead, does not render 
the conveyance any the less a fraud on the other cred- 
itors.—LA POINT V. BLANCHARD, Cal., 36 Pac. Rep. 98. 

108. GARNISHMENT—Evidence.—Judgment cannot be 
had against a garnishee merely on his statement that 
money would be payable to defendant on his complet- 
ing a contract, without proof that the contract was 
consisted.—VOORHIES V. DENVER HARDWARE CO., 
Colo., 36 Pac. Rep. 65. 

109. GiFTs — Confidential Relations.—Where an old, 

illiterate man makes a deed ofa gift of a valuable farm, 
which was practically all of his property, to the hus- 
band of a niece, with whom he had lived for several 
years, and who during that time had been his general 
agent, tothe exclusion of a sister, with whom he was 
on the best of relations, and other nieces and nephews, 
the burden ison the donee to prove that the gift was 
the voluntary and deliberate act of the donor, and that 
he knew at the time he signed it that he was divesting 
himself of all interest, and transferring it to the donee; 
and it cannot be sustained where, in a suit by the’ 
donor’s heirs to set it aside for undue influence of the 
donee and his wife, neither they nor the draughtsman 
testify, and the notary who took the acknowledgment 
states that the deed was not, in his presence, read to 
the donor.—ZIMMERMAN V. BITNER, Md., 28 Atl. Rep. 
820. ; 
, 110. GUARANTY—Date of Contract.—Defendant com- 
pany contracted by letter to pay plaintiff, in stock of 
thecompany, for work to be done, and guarantied the 
stock to be worth par ‘‘inside of one year from date:” 
Held, thatthe period of the guaranty related to the 
date of the letter.—TimEs Co. V. NORTH CAROLINA 
STEEL & IRON Co., N. Car., 198. E. Rep. 147. 

111. HABEAS CoRpUS.—After a probate judge has re- 
fused a writ of habeas corpus to one accused of arson, and 
duly committed in default of bail, the Supreme Court 
will not issuesuch writ, though one witness examined 
by the Probate Court gave testimony tending to show 
an alibi.—EX PARTE WEST, Ala.,14 South. Rep. 901. 

112. HABEAS CORPUS—Proceedings by Non resident. 
—Where, on petition by a resident of a foreign State 
fora writ of habeas corpus to obtain possession of his 
minor child from his wife, who has custody of it 
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Pennsylvania, the only issue is the fitness of petitioner 
to have the custody of the child, the court has no 
power, without determining such issue, to direct that 
the child be remanded to the custody of petitioner, 
and that the mother goto such foreign State to have 
the issue determined._COMMONWEALTH V. SAGE, 
Penn., 28 Atl. Rep. 863. 

113. HOMESTEAD—Mortgage.—An unmarried head of 
a family consisting of his minor children may mort- 
gage his homestead.—MOORE V. POOLE, Tex., 258. W. 
Rep. 802. 

114. HOMESTEAD—Mortgage.—A mortgage of lands by 
one indebted at thetime bars any homestead right 
therein, without the wife’s joinder and privy examin 
ation, ifthere are no docketed judgments upon which 
the homestead could be allotted, and none has been in 
fact allotted.—DIXON V. ROBBINS, N. Car., 198. E. Rep. 
239. 

115. HUSBAND AND WIFE—Community Property.—A 
conveyance to a wife vests title in the community 
where the consideration was not paid out of her sepa- 
rate estate. — GWYNN V. DIERSSEN, Cal., 36 Pac. Rep. 
103. 

116. HUSBAND AND WIFE — Transfers of Stock be- 
tween.—All post-nuptial settlements are presumed to 
to be voluntary, and the burden of proving that they 
were upon a valuable consideration is upon those 
claiming under them.—MASSEY V. YANCY, Va., 19S. E. 
Rep. 104. 

117. HUSBAND AND WIFE—Wife’s Separate Estate.— 
Whether a debt secured by a married woman’s mort- 
gage of her separate estate was her own or her hus- 
band’s is a question of fact,on which the finding of 
the trial court, supported by evidence, cannot be dis- 
turbed.—DUNBAR V. FOREMAN,S. Car., 198. E. Rep. 
186. 

118, INJUNCTION—Collection of Taxes—Married Wom- 
an.—A wife has no such interest in the lands of her 
husband, other than the homestead, as will support 
an action by her alone, in her own name, to enjoin the 
collection of special taxes assessed against such lands. 
—STEWART V. STEFFINS, Kan., 36 Pac. Rep. 55. 

119. INJUNCTION — Execution — Set-offs.—Where the 
judgment creditor is insolvent, and the debtor has 
just claims against him, a court of equity has jurisdic- 
tion to restrain execution, and direct a set off.— 
O’NEILL V. PERRYMAN, Ala., 14 South. Rep. 898. 

120. INSURANCE— Agent— Parol Agreement.— Under 
Rev. St. § 1977, making a solicitor of insurance an 
agent for the company ‘ to all intents and purposes,” 
he may make a valid parol contract toinsure prop- 
erty at acertain rate.—STEHLICK V. MECHANICS’ INS. 
Co., Wis., 58 N. W. Rep. 379. 

121. INSURANCE—Application—Warranty.— A life in- 
surance policy recited. that the applicant war 
ranted that the statements to be made to the medical 
examiner should betrue and the basis of the contract, 
and, if any untrue statement should be made, the 
policy should be void. Following the questions pro 
pounded by the medical examiner were the following 
words, signed by the applicant: ‘‘I herby declare that 
I have read the above questions and answers, and that 
the same are warranted to be true: ‘‘Held, that the 
answers were warranties. — PROVIDENCE Sav. LIFE 
A8SUR. SOC. V. REUTLINGER, Ark., 25S. W. Rep. 835. 

122. INSURANCE—Condition—Waiver.—Where a party 
seeking to recover on acontract of insurance relies 
upon a waiver of an important condition of the con- 
tract by the insurer, he should definitely set forth 
such waiver in his pleadings; and, unless this is done, 
proof to establish the same cannot be received.—GIL- 
LETT V. BURLINGTON INS. CO., Kan., 36 Pac. Rep. 52. 


123. INSURANCE—Conditions of Policy.—A condition 
avoiding the policy ‘‘if any change other than by death 
of the insured take place in the interest, title, or pos- 
session of the subject of insurance,” is violated if, af- 
ter the death of the insured, there is a partition pro- 
ceeding, by which the property is set apart to the 








widow for life.—TRABUE V. DWELLING HOUSE INS. Co., 
Mo., 25S. W. Rep. 848. 

124, INSURANCE — Liens on Realty. —A policy on a 
mortgage against loss by defects or unmarketable- 
ness of the title or mortgage interest, or because of 
liens or incumbrances charging the same at date of 
policy, “saving defects” or objections to title “‘which 
do or may now exist,” including ‘‘unmarketability by 
reason of the possibility of mechanics’ liens and 
municipal liens,” but not “actual losses by reason of 
such liens,” insures only against liensthe rights to 
which are already inchoate at the date of the policy.— 
WHEELER V. REAL ESTATE TITLE INS. & TRUST CO. OF 
PHILADELPHIA, Penn., 28 Atl. Rep. 849. 

125. INSURANCE — Subrogation. — An insurance com- 
pany subrogated to the rights of the assured by paying 
aloss caused by the wrong of athird person cannot 
maintain an action against the latter in its own name, 
if the loss exceeds the amount of the insurance paid, 
but in such case the action must be brought in the 
name of the insured.—NORWICH UNION FIRE INS. SOC. 
Vv. STANDARD OIL Co., U. 8. C. C. of App., 69 Fed. Rep. 
984. 

126. INSURANCE—Transfer of Title—Waiver.—Where a 
fire insurance policy declares that atransfer of title 
avoids the policy unless consent to such transfer is 
indorsed thereon, but does not stipulate that such 
condition cannot be waived, a transfer of title made 
with the knowledge and consent of an agent of the in- 
surance company who has authority to permit the 
transfer does not avoid the policy, although no 
consent is indorsed onit.—PHCNIXx INs. Co. v. WITT, 
Tex., 25S. W. Rep. 796. 

127. INSURANCE PoLicy — Adjustment of Loss. — A 
fraudulent alteration of books submitted by the insured 
on adjustment of its loss will not defeat the adjustment, 
unless the insurer was injured thereby. — COMMERCIAL 
BANK V. FIREMAN’S INS. CO. OF DAYTON, OHIO, Wis., 58 
N. W. Rep. 391. 

128. INSURANCE POLICY — Condition. — Where a fire 
insurance policy provides that it shall be void if the 
premises become vacant ‘‘without immediate notice 
to the company and consent indorsed thereon,” ‘‘im- 
mediate” means ‘‘within a reasonable time;” and, 
after vacancy followed by such notice, the policy re- 
mains in force until consent is refused by the company. 
—STRUNK V. FIREMEN’S INS. CO. OF CHICAGO, Penn.. 28 
Atl. Rep. 779. 

129. INTOXICATING LIQUORS—Illegal Sales.—The pur- 
chaser of intoxicating liquor, which is soidin violation 
of law, is not a participant with the seller, and there- 
fore i3 not guilty as the principal offender. — STATE V. 
COLLINS, Kan., 36 Pac. Rep. 56. 

180. INTOXICATING LIQUORS—Sales to Husband—Dam- 
age.—Where a wife is injured in person or property or 
means of support “‘or otherwise” by reason of the sale 
of intoxicating liquors to her husband (3 How. 8t. § 
2283e3), she may recover for injuries to her feelings.— 
RADLEY V. SEIDER, Mich., 58 N. W. Rep. 366. 


131. JUDGMENT.—A judgment foreclosing a certificate 
of purchase of State lands against the purchaser will 
not be opened 12 years later,on motion of his grantee 
by conveyance before suit begun, on the ground that 
such grantee was not served with summons, as against 
subsequent bona fide purchasers from the State, who 
allege, moreover, adverse possession, and notice to 
such grantee oftheir possession and improvements; 
the grantee’s remedy, if any, being in equity.—PEOPLE 
v. THOMAS, Cal., 36 Pac. Rep. 9. 


132. JUDGMENTS—Collateral Attack.—A decision by a 
State Court, sustaining personal service while defend- 
ants were attending court as parties, is binding on the 
Federal Courts, and the judgment founded upon it 
cannot be collaterally attacked therein on the ground 
that such service was void.—SIPE Vv. COPWELL, U.S&.C. 
C. of App., 59 Fed. Rep. 970. 

133. JUDGMENT—Lien. — The lien of a judgment does 
not attach to landto which the judgment debtor has 
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only the naked legal title.—MoorE Vv. THOMAS, Ind., 36 
N. E. Rep. 712. 

134. JUDGMENT AGAINST MARRIED WOMAN. — Where 
land of a married woman was sold at sheriff’s sale on a 
judgment entered on a judgment note given by her for 
dona fide indebtedness, the inchoate marital rights of 
her husband in the land were extinguished, though the 
purchaser at the sale was the assignee of the judgment, 
and had taken the assignment subject to an agreement 
to bring the land to sale, and, if he became the pur- 
chaser, to pay the amount of the judgment to his as- 
signor and the balance to the wife.—WELLS V. BUNNELL, 
Penn., 28 Atl. Rep. 851. 

135. JUDGMENT BY CONFESSION. — Under Code Civ. 
Proc. § 384, requiring, in case of a judgment by confes- 
sion for money due, astatement by defendant of the 
facts out of which it arose, which must show that the 
sum confessed is justly due, a statement that it is fora 
certain note, without mention of the indebtedness for 
which the note was given, is insufficient, and the judg- 
ment entered thereon is void as to third persons.— 
Woops V. BRYAN, S. Car., 19S. E. Rep. 218. 

136. LANDLORD AND TENANT—Eviction.—In an action 
for damages for eviction under a lease providing that, 
in case any part of the premisesis rendered unfit for 
habitation by unavoidable casualty, the lessor may 
terminate the lease, it is error to exclude evidence 
that the demised property was damaged by fire so as 
to be unfit for use.—HUNNEWELL V. BANGS, Mass., 36 N. 
E. Rep. 751. 

137. LEASE—Description. — A lease of premises ‘‘on 
which there is now a frame building occupied by” the 
lessee ‘‘und used as asaloon,the said premises being 
those now occupied by” the lessee, is not void for in- 
sufficient description, though there was a technical 
misdescription by metes and bounds. — ANDREW V. 
CARLILE, Colo., 36 Pac. Rep. 66. 

138. LEASE — Premises Included.—To determine the 
building covered by a lease of the “building recently 
erected by me” on a certain corner of certain streets, 
oral testimony is competent to show where the streets 
were, and what building there was on the corner 
thereof, recently erected by the lessor.—DURR V. 
CHASE, Mass., 36 N. E. Rep. 741. 

139. LIBEL AND SLANDER.—Words charging another 
with the formation of a scheme to blackmail, and the 
request for money as a preliminary step in carrying 
out the scheme, and anintent to follow up its denial 
with threats, but not with the actual making of threats 
are not actionable per se, the use ofa threat beinga 
necessary ingredient of the crime of extortion or the 
attempt tocommit the same, under Pen. Code Cal. § 
518.—MITCHELL V. SHARON, U.S.C. C. of App., 59 Fed. 
Rep. 980. 

140. LIBEL AND SLANDER — Privileged Communica- 
tions.—Where the occasion of publication is priv- 
ileged, the onus is on plaintiff to prove malice in fact. 
—STRODE V. CLEMENT, Va., 19S. E. Rep. 177. 


141. LIFE INSURANCE— Assignment of Policy.—A pol- 
icy of life insurance made payable to the assured, his 
executors, administrators, and assigns, is, in law, as- 
signable as any other incorporated right. —STUART 
v. SUTCLIFFE, La., 14 South. Rep. 912. 


142. LIFE INSURANCE — Forfeiture.—Where a life in- 
surance company does not authorize the taking of 
notes for premiums, and when they are taken by an 
agent the loss falls on him if they are not paid, a con- 
tract of insurance is not consummated by the sending 
of a policy to the agent on an application representing 
that the first annual premium had been paid in cash, 
and providing that the policy should not be in force 
till actual payment of the premium, where the agent 
bad taken applicant’s note for the first premium, and 
by agreement of the agent and applicant the note may 
be given up, and the policy returned to be canceled, 
the right of the beneficiary designated not having 
vested so as to prevent a surrender.—GRIFFITH V. NEW 
YORK LIFE Ins. CO., Cal., 36 Pac. Rep. 113. 








— Suicide while Insane.—The 


143. LIFB INSURANCE 
court having charged that if insured was insane 
when he took the poison, the mere fact that he died 
from the effects would not overcome the presumption 
against suicide, left it to the jury to say if he was sane, 
and if there were any other facts pointing ‘‘irresisti- 
bly” to suicide; saying that, if he wassane, they would 
have to scan the evidence very closely, and overcome 
*‘*many doubts, and a strong presumption” of the law, 
to find suicide: Held an unfair enlargement of the 
burden of proof.—BACHMEYER V. MUTUAL RESERVE 
FUND LIFE Ass’N, Wis., 58 N. W. Rep. 399. 


144. LIMITATIONS — Adverse Possession.—Where the 
statute of limitations has begun to run against an 
owner of land because of the adverse possession of 
another claimant, it will continue to run against his 
heirs after his death, regardless of their infancy and 
coverture.—PEASE V. BERGEN, Tex., 25S. W. Rep. 803. 


145. LIMITATIONS—Partner as Surety.—The statute of 
limitations does not begin to run in favor of a member 
of a firm, who has signed, as surety, a note payable to 
the firm, until the dissolution of the firm.— OLINTON 
LOAN ASS8’N V. FERRELL, N. Car., 198. E. Rep. 240. 

146. LIMITATION OF ACTIONS—Coverture.—Limitation 
does not run during the coverture on the note of a hus- 
band to his wife.—ALPAUGH V. WILSON, N. J., 28 Atl. 
Rep. 722. 

147. LIMITATION OF ACTION—Married Woman.—Rev. 
St. 1889, § 6767, providing that limitations shall not run 
against a married woman, applies, though the woman, 
having been abandoned by her husband, may sue as a 
Seme sole.— THROCKMORTON V. PENCE, Mo., 258. W. 
Rep. 843. 

148. LOGS AND LoeGinc—Lien.—Under Laws 1891, ch. 
189, § 1, giving a person who performs labor or services 
in hauling logs alien upon them, an owner of an ox, 
who lets it for hire, has no lien for such hire onthe 
logs of a third person, hauled by the bailee of the ox. 
—LOHMAN V. PETERSON, Wis., 58 N. W. Rep. 407. 

149. MANDAMUS—Liquor Li e.—In d pro- 
ceedings, the allegations of the alternative writ can 
only be considered on a motion to quash, and it is es- 
sential that such allegations should show a clear 
prima facie case in favor of the relator. In order to 
make a prima facie case, the right should allege all the 
essential facts which show the duty and impose the 
legal obligation on respondent to perform the acts de- 
manded of him, as well as the facts that entitle the re- 
lator to invoke the aid of the court to compel the per- 
formance of such duty.—PUCKETT V. STATE, Fla., 14 
South. Rep. 834. 

150. MARRIAGE — Decree. — Jurisdiction is presumed 
in favor of a decree of the superior court when offered 
as evidence in another proceeding within the State, 
though the record fail to show that defendant was 
served with summons or appeared in the suit. — EIcH- 
HOFF V. EICHHOFF, Cal., 36 Pac. Rep. 11. 

151. MASTER AND SERVANT — Assumption of Risk.— 
Where the jury found that the injury was proximately 
caused by the master’s negligence, that plaintiff knew 
the condition of the appliance, that the danger was ap- 
parent to one in plaintiff’s position using ordinary care 
and observation, but that he was not guilty of con- 
tributory negligence, a judgment for plaintiff could 
not stand:—DARCEY V. FARMER’S LUMBER Co., Wis., 58 
N. W. Rep. 382. 

152. MASTER AND SERVANT — Defective Machinery— 
Evidence.—In an action against an employer to re- 
cover damages for injuries by means of defective ma- 
chinery, evidence of the making of improvements and 
safeguards after the accident Is incompetent.—BaRBER 
ASPHALT Pav. Co. Vv. ODasz, U. 8. C. C. of App., 60 Fed. 
Rep. 71. 

153. MASTER AND SERVANT— Fellow servant.—A la- 
borer on a work train is a fellow servant with the con- 
ductor and engineer of a freight train of the same 
company.—NORTHERN Pac. R. Co. Vv. SMITH, U. 8. O. 
C. of App., 59 Fed. Rep. 993. 
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154. MASTER AND SERVANT — Fellow-servant — Pre 
sumption.—In the absence of positive evidence that a 
fellow switchman, employed the day of the accident, 
was not expert, orthat his knowledge or ability was 
not first tested, no negligence can be presumed from 
the testimony of a yardmaster of another company 
that defendant yardmaster told him he was shorta 
man, and witness told him he could have one that 
witness was done with, and the other agreed to and 
did take him.—OunI0 & M. Ry. Co. v. DuNN, Ind., 36 N. 
E. Rep. 702. 

155. MECHANICS’ LIENS—Ownership of the Land.—A 
vendee in possesion under a contract of sale is not the 
“owner” of the land, within the meaning of Pub. St. ch. 
177, § 1, as amended by Pub. Laws, 1888, ch. 696, giving a 
lien in case the building constructed at the request of 
the owner.—LONG ISLAND BRICK CO. V. ARNOLD, R. I., 
28 Atl. Rep. 801. 

156. MINES—Abandonment.—The transfer of a mining 
claim by a qualifled locator to an alien is not to be 
treated as, ipso facto,au abandonment, nor is it anal 
ogous tothe casting of descent upon an alien.—MAN- 
VEL V. WULFF, U.S.S. C., 14S. C. Rep. 651. 

157. MINES AND MINING—Liens.—Sess. Laws 1891, p. 
76, providing for liens on mining claims for work and 
materials, applies to claims on which minerals have 
not, as well as those on which they have, been found. 
—WILLIAMS V. TOLEDO COAL CO., Oreg., 36 Pac. Rep. 
159. 

158. MORTGAGE—Assignment.—An assignee of a note 
and mortgage before maturity, for value, and without 
notice of payment, has a lien superior to the assignee 
of a note and mortgage on the same property given in 
payment.—WATSON V. WYMAN, Mass., 36 N. E. Rep. 
692. 

159. MORTGAGE—Cancellation— Mistake.—In an action 
to foreclose a mortgage executed by complainant’s 
husband and another, and assigned to complainant, 
complainant testified that her husband mutilated it 
without her consent, and by mistake. The mortgagors 
subsequently made an agreement reciting that the 
mortgage had been mutilated through mistake, and de 
claring that no advantage would be taken of it, and 
thereafter interest was regularly paid on it: Held, that 
it was valid as against a judgment creditor of a subse- 
quent owner of the premises mortgaged, though the 
agreement was not recorded, the mortgage never hav- 
ing been cancelled of record.—COLLIGNON V. COLLIG- 
NON, N. J., 28 Atl. Rep. 794. 


160. MORTGAGE — Deed Absolute in Form.—Where 
husband and wife both join in the execution of a deed 
absolute in form, covering their homestead, that the 
wife admits she executed for the purpose of securing 
an indebtedness of her husband amounting to $5,000, 
and that the husband also admits that he executed, 
but that he executed it to secure his indebtedness to the 
amount of $5,161,08, in the absence of any proof show- 
ing that the wife executed it for any larger sum than 
$5,000, held, that such deed is a valid mortgage upon 
the homestead covered thereby, to the extent of $5,000, 
as admitted by the wife.—First NaT. BANK OF FLOR- 
IDA V. ASHMEAD, Fla., 14 South. Rep. 886. 


161. MORTGAGES—Foreclosure.—When an overdraft 
account with a bank is secured by a note and mort- 
gages payable on or before three years, and interest as 
due is charged in the account, the rules against parol 
evidence (Civ. Code, § 1625 Code, Civ. Proc. § 1856), for- 
bid proof of an oral agreement that the debt should be 
due at any time within the three years, atthe bank’s 

‘option.—BULLION & EXCHANGE BANK OF CARSON CITY 
Vv. SPOONER, Cal., 36 Pac. Rep. 121. 


162. MORTGAGE—Foreclosure—Sale of Land.—Where 
a mortgagor conveys a part of the mortgaged land 
with covenants of warranty expressly excepting the 
mortgage, and subsequently conveys the residue, the 
land should not, on foreclosure, be sold in the inverse 
order of alienation.—HANESs V. DENBY, N. J., 28 Atl. Rep. 
798. 





163. MORTGAGES—Transfer—Lien—Discharge.—Where 
negotiable notes secured by a mortgage duly recorded 
are transferred for value before maturity to a third 
person, a subsequent acknowledgment of record by the 
mortgagee of satisfaction of the debt secured does not 
impair the lien of the mortgage unless it was made 
with the knowledge or assent of the holder of the 
notes, and hence a purchaser of the mortgaged land 
is not protected by such release, though he purchases 
on the faith of it.—BLACK v. RENO, U.S.C. C. (Mo.), 
59 Fed. Rep. 917. 


164. MORTGAGE FORECLOSURE-—Setting Aside Decree. 
—In a suit for the foreclosure of a mortgage, the proper 
method to set aside judgment is by motion.—KVERETT 
Vv. REYNOLDS, N. Car., 198. E. Rep. 233. 


165. MUNICIPAL CORPORATIONS.—The neglect of a 
municipal corporation to perform, or its negligence 
in the performance of, a public duty imposed on it by 
law, is a public wrong, to be remedied by indictment, 
and cannot constitute the basis of a civil action by an 
individual who has suffered particular damage by rea- 
son of such neglect.—MAYOR, ETC., OF CITY OF NEWARK 
v. WATERS, N. J., 28 Atl. Rep. 717. 


166. MUNICIPAL CORPORATIONS—Alleys—Vacation.— 
How. Ann. St. §§ 2622, 2638, provide that a city coun- 
cil may alteror vacate any alley whenever deemed 
necessary ; and if, in so doing, it shall be necessary to 
take private property, it may betaken in the manner 
provided for taking private property for public use: 
Held, that the council cannot vacate an alley without 
first compensating abutting property owners who are 
damaged thereby.—HORTON V. WILLIAMS, Mich., 58 N. 
W. Rep. 369. 

167. MUNICIPAL CORPORATION—3Building Inspectors— 
Non-performance of Duty.—A city ordinance provid- 
ing for a building inspector, and requiring him to in- 
spect buildings in the course of erection, and to “see” 
that the buildings are erected as provided by the ordi- 
nance, imposes on him the duty of requiring the build- 
ings to be properly constructed, and renders him liable 
to persons damaged by his non-performance of the 
duty.—MERRITT V. MCNALLY, Mont., 36 Pac. Rep. 44. 

168. MUNICIPAL CORPORATIONS— Defective Streets.— 
To authorize a recovery for personal injuries sustained 
by plaintiff while walking along a defective cross walk, 
she must have used ‘‘ordinary care,” and not ‘‘such 
care as people ordinarily use under the same circum- 
stances.”—DUTHIE V. TOWN OF WASHBURN, Wis., 58 N. 
W. Rep. 380. 

169. MUNICIPAL CORPORATION — Defective Streets— 
Negligence.—The fact that a person went over a street 
crossing after having, three weeks before, seen that 
the flagstone in it, on which she slipped, wasslanting, 
is not conclusive evidence of contributory negligence, 
though she could have gone over a crossing which she 
knew was safe.—CHILTON V. CITY OF CARBONDALE, 
Penn., 28 Atl. Rep. 833. 

170. MUNICIPAL CORPORATION— Defective Street Cross- 
ing.—When a municipal corporation is empowered by 
its charter to lay off, pave, and keep in repair its streets, 
and to levy taxes for such purposes, it is liable for in 
juries caused by neglect to keep its streets in repair.— 
CITY OF ROANOKE V. HARRISON, Va., 19S. E. Rep. 179. 

171. MUNICIPAL CORPORATIONS — Highway—Notice.— 
A notice given toa village of an accident occasioned 
by a defect in a street is sufficient, though misnaming 
one of the streets at the juncture of which it locates 
the accident, where one could not thereby be misled as 
to the exact spot of the accident.—HEIN V. VILLAGE OF 
FAIRCHILD, Wis.,58N. W. Rep. 4138. 

172. MUNICIPAL CORPORATIONS — Improvements.— 
Provisions of a city charter that the common council 
shall declare what portion ofthe expense ofa local 
improvement shall be defrayed by assessments on the 
owners of property benefited, and that collection shall 
be enforced by levy and sale of such property, does 
not authorize the assessment of public property be- 
longing to the county.—CITY OF BIG RaPIps v. BOARD 








" — 








VoL. 38 








CENTRAL LAW JOURNAL. $25 








OF SUP’RS OF MECOSTA CoUNTY, Mich., 58N. W. Rep. 
359. 

173. MUNICIPAL CORPORATION—Limit of Indebtedness. 
—A city empowered to buy from the water. works com- 
pany operating therein all its pipe land in streets, 
stock, and franchises, and provide for payment by 
bonding, except that its total debt for borrowed money 
shall not exceed 5 per cent. of the assessed valuation 
of property therein, cannot buy the company’s equity 
of redemption from a bonded debt which, asa debt of 
the city, would be excessive.—IRONWOOD WATER- 
WORKS CO. V. TREBILCOCK, Mich., 58 N. W. Rep. 371. 

174. MUNICIPAL CORPORATION — ,Ordinances—Dogs.— 
Dogs are property, in Texas; and acity ordinance re- 
quiring policemen to shoot unmuzzled dogs found in 
any public highway inthe city is invalid, as taking 
them without compensation, or due process of law.— 
LYNN V. STATE, Tex., 25S. W. Rep. 779. 

175. MUNICIPAL CORPORATION—-Public Improvements, 
—The property owner’s vested right to be assessed ac- 
cording to the method in force when the work is or- 
dered canextend only to the amount and time of pay- 
ment, and he cannot complain of a change of method 
which does him no injury in these respects.—CITY OF 
SPOKANE V. BROWNE, Wash., 36 Pac. Rep. 26. 

176. MUNICIPAL CORPORATIONS — Supplying Electric- 
ity.—An act authorizing municipal corporations to 
manufacture and supply electricity at reasonable rates 
to the inhabitants violates no constitutional provision, 
this being a public service.—LINN V. BOROUGH OF 
CHAMBERSBURG, Penn., 28 Atl. Rep. 842. 

177. NATIONAL BANKS—Taxation by States.—Rev. St. 
U.S. § 5219, provides that taxation by a State of the 
shares of a national bank situated therein “shall not be 
at a greater rate than is assessed upon other moneyed 
capital in the hands of the individual citizens of such 
State:” Held, that the term ‘‘moneyed capital” 
means money employed in a business whose object is 
to make profit by investing such money in securities 
by way of loan, dis@bunt, or otherwise, which from 
time to time, in the course of business, are reduced 
again to money, and reinvested.—MERCANTILE NAT. 
BANK OF CLEVELAND V. SHIELDS, U. 8. C. ©. (Ohio), 
59 Fed. Rep. 952. 

178. NEGLIGENCE—Horse Railroads—Street Crossings. 
—Plaintiff started to cross a street, and sawa car com- 
ing on the further track, and, after crossing the nearer 
track, saw that it was coming very fast. He stopped 
between the tracks and stepped backwards. His foot 
went among loose cobblestones, and he fell, and his 
arms were crushed by the car: Held, that the un- 
usual speed of the car and the state of the pavement 
were the two contributing causes, and, since defend 
ant was responsible for both, the question of remote 
and proximate cause did not arise.—KRAUT V. FRANK- 
ForRD & S. P. City Pass. Ry. Co., Penn., 28 Atl. Rep. 
783. 

179. NEGLIGENCE— Independent Contractor.—Where 
an independent contractor is employed to accomplish 
a certain work, and, through his or his servants’ neg- 
ligent performance of it, damage results to a third 
person, such contractor, and not his employer, is re- 
sponsible to the injured party, provided such con- 
tractor, in the performance of the work, or in the 
mode and manner of doing it, is not subject to the di- 
rection or control of the employer; but where the em- 
ployer has the right to direct or control the perform- 
ance of the work, or the mode and manner of its ac- 
complishment, then he is liable. Whether this gen- 
eral rule is applicable or notto the operations at- 
tendant upon the construction of railroads under leg- 
islative grants not decided.—ST. JOHNS & H. R. Co..v. 
SHALLEY, Fla., 14 South. Rep. 890. 

180. NEGLIGENCE — Proximate Cause. — Plgintiff's 
house, was on the bank ofarun. A pipe line was laid 
in the run up to the oil wells above plaintiff’s house. 
A branch line from a well across the run connected 
with the main line near plaintiff's house. Oil tanks 
on the main line caught fire. The burning oil flowed 











down the run, past plaintiff's house, tillit reached a 
dam built to prevent its descent into the village, and the 
heat from the oil burning in the dam caused the branch 
line to burst, and plaintiff’s house caught fire and was 
consumed: Held,that the laying of the pipe lines in 
the run was not the proximate cause of fhe burning of 
plaintiff’s house.—BEHLING Vv. SOUTHWEST PENNSYL- 
VANIA PIPE LINES, Penn., 28 Atl. Rep. 777. 


181. NEGOTIABLE INSTRUMENT. —In an action on a 
note which provides for the payment of attorney’s 
fees in case of suit, plaintiff need not allege the neces- 
sity of resorting to law to collect the note, since the 
mere bringing of the action is sufficient proof of such 
necessity.— DIGNOWITY V. STAACKE, Tex., 25 8. W. 
Rep. 824. 


182. NEGOTIABLE INSTRUMENT—Bona Fides of Holder, 
—Fraud at the inception of the notes in suit would 
have justified the defendant belowin rescinding the” 
notes as against the payee therein. There was suffi 
cient evidence thereof to gotothe jury, and, when such 
fraud was proven to the satisfaction of the jury, it 
was necessary for the plaintiff to prove, in order to re- 
cover, that he took these notes before maturity, bona 
jide, and for value. — HAINES V. MERRILL TRUST CO., 
N. J., 28 Atl. Rep. 796. 


183, NEGOTIABLE INSTRUMENTS — Bona Fide Pur- 
chasers—Notice.—Defendant executed his promissory 
note to C, and delivered it upon condition that it was 
to be surrendered to him upon O(’s failure to perform 
stipulated acts. C immediately transferred this note 
by indorsement to a bank of which he was president 
and general manager: Held that, as C himself was the 
sole representative of the bank in the transfer of the 
note to it, the bank is chargeable with his knowledge 
of the condition to which it was subject, and so can- 
not sue on the note until that condition is performed. 
—FirstT NaT. BANK OF BLAINE V. BLAKE, U. 8. 0. C. 
(Oreg.), 60 Fed. Rep. 78. 

184. NEGOTIABLE INSTRUMENTS—Consideration—Com- 
promise. —A compromise of a bona fide controversy 
constitutes a good consideration fora promise, and 
such consideration cannot be destroyed by showing 
that the promisee in fact hadnoclaim. But the par- 
ties must act in good faith; and therefore, if one party 
has no claim, and knows it, the settlement of the un- 
founded claim he makes will not constitute a suffi- 
cient consideration to support a promise to pay money 
upon such settlement.—MCGLYNN V. ScoTT, N. Dak., 58 
N. W. Rep. 460. 

185. NEGOTIABLE INSTRUMENTS— Defenses.—The ob- 
ligor of a bond negotiable in form, cannot, as 
against an indorsee for value before wmaturtity and 
without notice, set up the defense that prior to its 
transfer the payee agreed to release him from liability 
thereon.—CHRISTIAN V. PARROTT, N. Car., 19S. E. Rep. 
151. 

186. NEGOTIABLE INSTRUMENT— Forgery.—In an ac- 
tion ona note, in which the defense is forgery, evi- 
dence tending to impeach its genuineness, takenin a 
different proceeding, with different parties, though 
pertaining to the same note, is inadmissible.—TOURTB- 
LOTTE V. BROWN, Colo., 36 Pac. Rep. 73. 

187. NEGOTIABLE INSTRUMENT—Order for Money.—An 
order for a definite sum, not drawn on any particular 
fund, is not an assignment, but is a “bill of exchange,” 
within Code, § 1766, providing that no person must be 
charged asthe acceptor of a bill of exchange unless 
his acceptance is in writing, signed by himself or 
agent.— ANDERSON V. JONES, Ala., 14 South. Rep. 
871. 

188. NEGOTIABLE INSTRUMENTS — Release of Co-in- 
dorser.—In an action ona note, a plea that since the 
execution and delivery thereof to plaintiff she has, 
without the knowledge and consent of the defendant, 
an indorser, erased and changed the same, for the 
purpose of releasing another indorser, whereby he 
was released, is demurrable, as being too general and 
indefinite.—SCHARF V. MOORE, Ala., 14 South. Rep. 879. 
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189. NEGOTIABLE INSTRUMENTS—Set-off. — Code, art. 
76, § 12, providing that in an action on a sealed writing 
defendant may file any demand he has against plaintiff 
ona sealed writing in bar, or plead itin discount of 
plaintiff's claim, does not deprive defendant in such 
an action of his right to file ademand due a third party 
on a sealed instrument, and assigned to defendant, in 
bar of plaintiff’s right to recover.—STEELE Vv. SELLMAN, 
Md., 28 Atl. Rep. 811. 

190. OFFICERS — Increase of Salary. — A municipal 
officer subject to removal at the pleasure of the council 
is not an officer, within Const. art. 14, § 8, prohibiting 
an increase in the salary of any officer during his term 
of office.—STATE V. JOHNSON, Mo., 25 8. W. Rep. &55. 

191. OFFICERS — Mandamus. — Two members of the 
board of supervisors cannot declare a person, who was 
elected and qualified as the third member of such 
board, not a member, and elect another person to fill 
the supposed vacancy thereby created; and such two 
members and theclerk of such board will be compelled 
by mandamus to recognize the former as a member 
thereof. — HAWKE V. MCALLISTER, Ariz., 36 Pac. Rep. 
170. 

192. PARTNERSHIP — Accounting. — One who enters 
into a partnership with the surviving member of an- 
other partnership, with knowledge that the capital 
furnished by such member was the assets ofthe old 
firm, and that no accounting for such assets had been 
made with the estate of the deceased partner, must 
account to such estate for the share of the deceased.— 
CHAPIN V. CHAPIN, Mass., 36 N. E. Rep. 746. 

193. PARTNERSHIP — Accounting — Profits. — Wherea 
member of a firm engaged in real-estate investments 
makes overdrafts on the partnership funds, which he 
invests in land in his wife’s name, on which there isa 
profit, it will be treated as firm property, and the profit 
will be divided between the partners.—DANIELS V. MC- 
CorMICK, Wis.,58N. W. Rep 406. 

194. PARTNERSHIP—Pleading.— Where an action on an 
implied contract for goods furnished by a firm is 
brought inthe name of the partners, anditis alleged 
that they jointly furnished the goods, it is not neces- 
sary to allege the partnership.—CLARK v. WICK, Oreg., 
36 Pac. Rep. 165. 

19. POWER OF ATTORNEY—Conveyance of Street.— 
Where an attorney in fact, having unrestricted power 
to sell land, platted the same, and sold all of the lots 
by numbers, the fee in the streets of the plat passed to 
the grantee, whether the attorney had power to dedi- 
cate the streets to the public or not.—ANTHONY V. CITY 
OF PROVIDENCE, R. I., 28 Atl. Rep. 766. 

196. PRINCIPAL AND AGENT—Selling Agents.—One who 
obtains orders for fruit from local firms for a Califor- 
nia dealer on the latter’s quotations, subject to his ac- 
ceptance, andis paid by him a commission on sales 
accepted, is so farthe dealer’s agent that a purchaser 
has a right to rely on him as such to transmit an order 
faithfully, and the dealer, by accepting the order, 
ratifies his contract made with the purchaser.—HITCH- 
COCK V. GRIFFIN & SKELLEY Co., Mich.,58 N. W. Rep. 
373. 

197. PRINCIPAL AND AGENT—Settlement by Agent.— 
Under authority to settle with a debtor, and take any- 
thing he can get, an agent has power to accept a 
promissory note.—MITCHELL Y. FINNELL, Cal., 36 Pac. 
Rep. 123. 

198. PROCcESS—Service—Justice of the Peace.—Service 
of asummons and injunction order upon a justice of 
the peace while holding court is void.—CAMERON ¥. 
ROBERTS, Wis.,58N. W. Rep. 376. 

199. PROCESS—Summons—Non-resident.—In the ab- 
sence of an attachment, service of a summons without 
the State on anon resident will not give jurisdiction. 
—Toms Vv. RICHMOND & D. R. Co., 8. Car.,19S. E. Rep. 
142. 

200. PUBLIC LANDS — Homestead Right.—The right 
given a soldier by Rev. St. U. 8. § 2306, to enter an ad- 
ditional homestead, is assignable before entry.—Mon- 
TAGUE V. MCCARROLL, Utah, 36 Pac. Rep. 50. 





201. PUBLIC Laws — Patents.—Where a patent for 
agricultural land has issued to one who entered it un- 
der “additional soldiers’ homestead” scrip, the deter- 
mination of the land department that the land was of 
the character described, and that the patentee was en- 
titled to enter it under such scrip, is final, and will not 
be reviewed by the courts.—Scorr v. Lockey Inv. Co., 
U.S. C. CO. (Mont.), 60 Fed. Rep. 34. 

202. RAILROAD COMPANIES — Accident at Crossing — 
Negligence.—A person who 4rives at night on a rail- 
road crossing with which he is familiar, about train 
time, infront ofa rapidly approaching train, whose 
headlight could be seen by him from any point on the 
bighway within 80 feet of the track, is negligent.— 
HAETSCH Vv. CHICAGO & N. W. Ry. Co., Wis., 583 N. W. 
Rep. 393. 

203. RAILROAD COMPANIES—F ires—Negligence.— W here 
the accumulation of combustible matter permitted by 
arailroad company to remain upon its roadbed and 
right of way is of such character as to render the small 
sparks that inevitably escape its locomotives, despite 
the most careful use of the best-known and most ap- 
proved appliances in common use for the arrest of 
sparks, themselves a source of danger and a constant 
menace to the adjacent property of others, then it is 
such company’s duty to remove such matter, and 
keep its roadbed and right of way free thereof, and it 
is liable for its neglect of such duty when it results in 
damage to others.—ST. JOHNS & H. R. Co. v. RANSON, 
Fla., 14 South. Rep. 892. 

204. RAILROAD COMPANY—Injury to Person on Track. 
—The fact that deceased was walking on the track 
with his head and body bent forward did not indicate 
tothe engineer that deceased was not “in possession 
of his faculties.”—TYLER V. SITES’ ADM’R, Va., 19S. E. 
Rep. 175. 

205. RAILROAD COMPANY — Negligence.—‘‘A traveled 
place,” on approaching which, by Gen. St. § 1483, en- 
gines must signal by bell or whistle, is not a mere 
crossing by sufference, but oneg of right, acquired, if 
not by express grant, by adverse user; and the mere 
fact that the company has left the crossing open when 
cars have remained there any length of time is not, by 
itself, proof of such acquisition.—YAUKINSON V. CHAR- 
LOTTE, C. & A. R. Co., 8. Car., 19S. E. Rep. 206. 

206. RAILROAD COMPANY—Negligence.—There can be 
no recovery for the death of a brakeman through con- 
tact with abridge which, as he knew, was danger- 
ously low, and could be avoided only by stooping, since, 
in such case, his failure to stoop was negligence, 
which was the proximate cause of the accident.— 
CHESAPRBAKE & O. R. CO. Vv. HAFNBR, Va., 19S. E. Rep. 
166. 

207. RAILROAD COMPANIES—Negligence—Trespassers. 
—The mere fact that persons have frequently tres- 
passed upon a railroad track, and that the com. 
pany has taken no means to prevent it, does not 
amount to a permission to use the track, and thereby 
prevent persons so using it from being tresspassers.— 
WARD Vv. SOUTHERN Pac. Co., Oreg., 36 Pac. Rep. 166. 

208. RaILROAD COMPANY — Street Cars.—Where a 
pedestrian started to cross a street, simply looking be- 
fore him, and was struck by a horse car which turned 
onto the street after he had partly crossed, and which 
was coming from behind him,the question whether 
his negligence contributed to the accident is for the 
jury; he not having seen or heard the car, and there 
being evidence that, at the turn, the driver of the car 
whipped up the horses, and continued to look along 
the street from which he was turning.—NORTH BALTI- 
MORE Pass. RY. CO. V. ARNRiICH, Md., 28 Atl. Rep. 
809. 

209. RAILROAD COMPANIES—Waiting Rooms.—Under 
2 Burne’ Rev. Se. 1894, §§ 5188, 5189, making it criminal 
for railroad companies operating lines through towns 
of over 250 inhabitants rot to provide suitable waiting 
rooms, and to keep them open for an hour preceding 
the arrival of passenger trains, an information charg- 
ing the offense of failure to keep open waiting rooms 
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is bad, unless itaver that thecompany had waiting 
rooms.—STATE V. CLEVELAND, C. C. & Sr. L. Ry. Co., 
Ind., 36 N. E. Rep. 713. 

210. REMOVAL OF CauUsEsS—Separable Controversy .— 
The complaint alleged that defendant M and his as- 
sociates owned a controlling interest in the stock of a 
certain corporation, and by means thereof chose cer- 
tain persons as directors, and through them defrauded 
the corporation and its other stockholders, of whom 
plaintiff was one, of large sums of money; and this 
money the complainant sought to recover. Only part 
of the alleged directors were made defendants, and 
one of M’s associates was also omitted: Held that, the 
right of action being joint and several, bringing the 
action against part of the tortfeasors only is not an 
election to treat itas several only, and hence there is 
not a separable controversy between plaintiff and M, 
within the meaning of the removal acts.—Fox v. 
Mackay, U. 8.C. C. (Cal.), 60 Fed. Rep. 4. 

211. REPLEVIN BY LESSOR OF CHATTELS.—Where fur- 
niture was let upon a bailment for use, with a privilege 
to buy upon paying the purchase money, and the 
lessees did not buy or pay the rent, the lessor had the 
right of possession, and could maintain replevin 
against the purchaser of the furniture at an execution 
sale on ajudgment against the lessee.—FERGUSON V. 
LAUTERSTEIN, Penn., 28 Atl. Rep. 852. 

212. Res JuDIcATA—Vendor and Vendee.—Where the 
record in trespass to try title shows ajudgment in 
favor of the plaintiff because the defendant in posses- 
sion was plaintiff's tenant, and therefore estopped to 
deny his title, such judgment is no bar to a subsequent 
action by the other defendants against said plaintiff to 
recover the same land.—LINBERG V. FINKS, Tex., 258. 
W. Rep. 789. 

213. SALES—Bona Fide Purchasers. A conveyance 
of goods, in consideration of which the purchaser can- 
cels the seller’s unsecured notes, does not render him 
a purchaser for value.—HAMILTON BROWN SHOE CO. 
v. Lyons, Tex., 258. W. Rep. 805. 

214. SALE— Delivery. — By agreement for a sale of 
goods the sellers were not to prrt with possession un- 
til payment should be made by cashing their draft on 
the purchasers, with bill of lading attached. The 
purchasers’ bank agreed with them to guaranty pay 
ment of the draft on the understanding that the 
goods and bill of lading were to be its property as se- 
curity, and wired the sellers’ bank that the draft, with 
bill of lading attached, would be paid, whereupon the 
latter bank cashed it: Held, that the delivery by the 
sellers of the goods to the railroad company consigned 
tothe purchasers, and taking a bill of lading to that 
effeet, did not pass title to the purchasers, and that 
the sellers’ bank acted as the agent of the purchasers’ 
bank in receiving and transmitting the billof lading.— 
MERCHANTS’ EXCH. BANK V. MCGRAW,U.S. C. C. of 
App., 59 Fed. Rep. 972. 

215. SALE—Fraudulent Representations— Bank Stock. 


—An intending. purchaser of bank stock is entitled to 
rely upon a statement of its president as to the bank’s 
condition, without inquiring further. —- MERRILL VY. 


FLORIDA LAND & Imp. Co., U.S. C. C. of App., 60 Fed. 
Rep. 17. ‘ 

216. SaLeE—Mutuality.—A contract for the sale and 
delivery of corn at a time, place, and price therein 
mentioned is not wanting in mutuality because it 
is signed by only the vendor. By the acceptance of 
such contract by the vendee therein, he becomes 
bound to accept and pay for the corn on its delivery 
as therein provided; as much so asifhe signed the 
agreement, and it provided in express terms that he 
would aceept and pay for the corn on its delivery.— 
WARD VY. SPELTS, Neb., 58 N. W. Rep. 426. 

217. SaLeE— Rescission — Misrepresentations. — Ordi- 
narily, amere misrepresentation of the value of real 
estate which isthe subject matter of the contract is 
not actionable, although falsely and fraudulently made 
by the seller and relied upon by the buyer.—MCKNIGUT 
Vv. THOMPSON, Neb., 58 N. W. Rep. 458. 








218. SALE— Warranty.—In an action on a note for the 
price of a machine, defendant answered that plaintiff 
promised to take back the machine and cancel the 
notes, should the machine fail to fulfill its warranty ; 
that it did so fail, and was quite worthless; that de- 
fendant offered to return it, and demanded cancella- 
tion of his netes, but the seller refused to receive it: 
Held, a good answer on the theory of rescission.— 
OHIO THRESHER & ENGINE OO. V. HENSBL, Ind., 36 N. 
E. Rep. 716. 

219. SPECIFIC PERFORMANCE—Contracts.—Defendant, 
owning a half interest in a lode mining claim, wrote 
plaintiff that the other half was for sale, but that it 
could not be bought for less than a certain sum, and 
that, if plaintiff wished to buy, he had better send de- 
fendant such sum. Plaintiff, in answer, sent part of 
the amount, and gavé defendant authority to telegraph 
for the balance. Defendant paid more than the amount 
named, purchasing in hisown name: Held, that the 
correspondence created no contract, agency, or trust, 
binding on the parties, enforcible in equity.—WEN- 
HAM V. SWITZER, U.S.C. C. of App., 59 Fed. Rep. #42. 

220. SUBROGATION—Covenant in Lease.—A warehouse 
was built on leased ground belonging to a railroad 
company, and the warehouseman covenanted in the 
lease that, for any damage to house or contents by 
fire caused by the railroad company, the company 
should not be HNable unless such fire was due to its 
negligence: Held that, though Gen. St. 8. C. § 1511, 
makes railroad companies liable for fires set by them, 
without regard to the question of negligence, this cov- 
enant is binding on the insurer, who is subrogated to 
the rights of the warehouseman.—SAVANNAH FIRE & 
MARINE INS. CO. V. PELZER MANUF’G Co., U. 8. C. C. 
(8. Car.), 60 Fed. Rep. 39. 

221. TAXATION—Constitutional Law.—Taxation under 
Code, art. 81, § 141, providing that the tax commissioner 
shall deduct from the aggregate value of all the shares 
of capital stock of a corporation, the assessed value of 
its realty, and thatthe quotient obtained by dividing 
the residuum by the number of such shares shall be the 
taxable value of each share for State taxation, is not 
on the stock or on the corporation, but onthe owners 
of the shares, and therefore a franchise tax on the 
gross receipts of a corporation is not double taxation. 
—UNITED STATES ELECTRIC POWER & LIGHT CO. V. 
STATE, Md., 28 Atl. Rep. 768. 

222. TaXaTION—Mortgages.—The rights conferred by 
areal estate mortgage are, in their very nature, rights 
attached to land, and hence such mortgages may prop- 
erly be made taxable in the State and county where 
the lands lie, without regard to the residence of the 
owners of the mortgages, or to the fact that the instru- 
ments themselves are in the possession of the owners. 
—SAVINGS & LOAN SOC. V. MULTNOMAH County, U. 8. C, 
C. (Oreg.), 60 Fed. Rep. 31. 

228. TaXaTION — Railroad Rolling Stock — Interstate 
Commerce. — It is within the power of a State to tax 
sleeping cars and otherrolling stock of a foreign cor- 
poration, employed in interstate commere, in the ratio 
which the number ef miles of line within the State 
bears to the total number of miles of the whole line, as 
is done by the Louisiana statute (Acts 1890, No. 106, § 
29).—BOaRD OF ASSESSORS OF PARISH OF ORLBANS ¥ 
PULLMAN’S PaLacE CaR Co., U.S. C. C. of App., 69 Fed. 
Rep. 37. 

224. TaXaTION — Restraining Collection. — A court of 
equity will not interfere to prevent the collection of 
taxes merely because the assessment was invalid. Te 
obtain relief the plaintiff must bring himself within 
some recognized rule of equitable jurisprudence. — 
BELLEVUE Imp. CO. V. VILLAGB OF BELLEVUE, Neb., 
58 N. W. Rep. 446. 

225. TAXATION—Taxable Property.—Property situated 
within and taxable bya city is not taxable for township 
purposes by the township within which the city is lo- 
cated.—KERLIN VV. REYNOLDS, Ind., 36 N. E. Rep. 693. 

226. TELEGRAPH COMPANIES — Damages. — Where a 
telegram, sent by a father to prevent the marriage of a 
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minor daughter, was not promptly delivered, by rea- 
son of which the marriage was performed, he may re- 
cover for loss of service until she reaches the age of 18 
years.—WESTERN UNION TEL. CO. V. PROCTOR, Tex, 
258. W. Rep. 811. 

227. TELEGRAPH COMPANY—Negligence — Damages.— 
Plaintiff's agent telegraphed him that a herd of cattle 
which plaintiff was holding together for sale had been 
sold by the agent, and informed the telegraph agent 
that, unless the message was delivered that day, the 
plaintiff would turn the herd loose. The telegraph 
company failed to deliver the telegram that day, and 
the herd was therefore turned loose: Held, that the 
company was liable for the cost of regathering the 
cattle, and the death and depreciation in value of the 
cattle caused by such regathering. — PRUETT V. WEST- 
ERN UNION TEL. Co., Tex., 258. W. Rep. 794. 

228. TELEGRAPHS—Message to Physician. — Delay in 
transmitting messages to and from a consulting physi- 
cian, who in fact could not come, is no ground for 
damages beyond the cost of the dispatches, where it 
does not appear but that the attending physician did 
all that could be done, and that plaintiff suffered noth- 
ing from the delay but suspense of mind. — WESTERN 
UNION TEL. Co. V. PARKS, Tex., 25S. W. Rep. 813. 

229. TRADE-NAMES — Restraining Wrongful Use. — 
One trader has no right to use a name, a mark, letters, 
or other indicia by which he may induce purchasers to 
believe that the goods he is selling arethe goods ofa 
rival trader.—AMOS H. VAN HORN V. COOGAN, N. J., 28 
Atl. Rep. 788. 

230. TRESPASS—Disturbance of School.—A person who 
enters a school house, and locks the door from the in- 
side, thereby preventing the teacher and pupils from 
entering, violates Pub. St. ch. 241, § 7, which provides a 
punishment for persons who willfully interrupt or dis 
turb any school. — DOUGLASS V. BARBER, R. L., 28 Atl. 
Rep. 85. 

231. TRIAL—Jury — Impaneling. — Where, before the 
impaneling, the clerk has withdrawn from the box the 
names of jurors outon another case, but pending it 
these come in, and are discharged, the clerk should at 
once restore their names to the box;and if he has 
failed to do so until ten are impaneled, and the court’s 
attention iscalledto the matter, and defendant then 
exhausts his peremptory challenges, and has to take 
one juror against his will, defendantis entitledto a 
new panel.—PEOPLE V. EDWARDs, Cal., 36 Pac. Rep. 7. 

232. TRUSTS.—A suit to hold a bank liable for the value 
of goods wrongfully pledged to it by complainants’ 
agent as security fora personal loan, and sold by the 
bank thereunder, is not cognizable in equity on the 
theory that the goods were impressed with a trust of 
which the bank had notice, when complainants do not 
attempt to trace the proceeds into any particular fund 
of which they still form a part, but merely seek a de- 
cree which will bind all ¢he bank's property,’as a judg- 
ment at law would.—CECIL NAT. BANK V. THURBER, U. 
8. C. C. of App., 59 Fed. Rep. 913. 

233. VENDOR AND PURCHASER—Bona Fide Purchaser. 
—A married woman’s warranty deed does not carry 
with it her son’s share in the land subsequently inher- 
ited by her.—PETERSON V. MCCAULEY, Tex., 25S. W. 
Rep. 826. 

234. VENDOR AND VENDEE.—One who contracts, fora 
certain price, to give deed, without warranty, to land 
standing in his wife’s name, cannot enforce bonds 
given by the purchaser for the price, on tender of his 
and his wife’s deed subject to judgment liens discovered 
bythe purchaser after giving the bonds.—LEacH VY. 
JOHNSON, N. Car., 19S. E. Rep. 239. 

235. VENUE.—Where in an action triable only in the 
county where defendants, or some of them, reside is 
brought in a county where one of them resides, a mo- 
tion to change the venueto another county, where 
others ofthe defendants reside, will not be granted, 
unless joined in by all, or unless good cause is shown 
why they have not so joined.—_MCKENZIE V. BARLING, 
Cal., 36 Pac. Rep. 8. 





236. WIFE’S SEPARATE ESTATE—Promissory Notes.— 
A note is nota ‘‘conveyance, mortgage or like formal 
instrument in writing,’ within the act of 1887 (19 St. 
819), which provides that such instruments, executed 
by a married woman, shall be effectual to convey or 
charge her separate estate when theintention to do so 
is declared in them.—SINGLUFF v. TINDAL, S. Car., 19 
8. E. Rep. 137. 


237. W1iLL—Bequest of Fund for Life.—The bequest of 
a fund to a trustee, to invest and pay the interest toa 
beneficiary during his life, with aright to pay such 
portion of the principal as might be necessary in case, 
from sickness or misfortune, the interest should be 
insufficient, with a limitation over of the principal on 
his death, is not an absolute gift of the whole fund to 
the beneficiary.—IN RE MINTON’s ESTATE, Penn., 28 
Atl. Rep. 847. 


238. WILLS—Construction.—A devise to an executor 
in trust to apply and expend the income for the bene- 
fit of testator’s son, “Cassius, and his family,” makes 
the “family” a beneficiary as much as the son, and he 
has no power to divert from the qther members there- 
of the portion properly applicable for their benefit.— 
BROOKS V. RAYNOLDS, U.S. C. C. of App., 59 Fed. Rep. 
923. 

239. W1LL—Contest.—A public administrator cannot 
contest the probate of a will under Code Civ. Proc. § 
1307, providing that any person interested may appear 
and contest the will.—IN RE HICKMAN’S ESTATE, Cal., 
36 Pac. Rep. 118. 

240. WILL—Devise in Lieu of Dower.—Under Rev. St. 
1894, § 2666, providing that an election by a widow to 
take under the statute, rather than under her hus- 
band’s will, shall bein writing, filed and recorded in 
the office of the clerk of the Circuit Court in which the 
will is recorded, an unacknowledged statement of such 
election, filed as an exhibit to a complaint by her ina 
proceeding to contest the will, is insufficient. —DRAPER 
Vv. MORRIS, Ind., 36 N. E. Rep. 715. 

241. WILL—Legacy — Equitable Offset.—Where part 
ofatrust estate consists of joint notes of a residuary 
legatee and her husband, given in part payment ofa 
farm conveyed to her, and in renewal of a note for 
money borrowed by her while sole from the trust es- 
tate, the amount of the notes should be deducted from 
her legacy.—DEAN V. ROUNDS, R. I., 28 Atl. Rep. 802. 


242. WILLS—Liabilities of Devisees.—The net income, 
for the first year after testator’s death, of the residue 
of his estate, which consisted of cash and stocks, all of 
which net income he devised to one, in trust, for life, 
is not chargeable with the payment of testator’s debts, 
funeral expenses, and costs of administration; such 
debts, expenses, and costs being payable out of the 
corpus of the estate.—WETHERED V. SAFE-DEPpoOsIT & 
TRUST CO. OF BALTIMORE, Md., 28 Atl. Rep. 812. 


243. WILL—Probate—Notice.—Code Civ. Proc. §§ 1303, 
1304, provide that the clerk must set the time for hear- 
ing the petition for probate of a will, and publish no- 
tice thereof in a newspaper fora specified time, and 
that copies of the notice of the time and place ap- 
pointed for the probate of the will must be mailed to 
the heirs resident in the State, or personally served, 10 
days before the hearing: Held that, where such no- 
tice was duly published by the clerk, but was not 
served on the resident heirs before the day set for 
hearing, it was not necessary to set anew day for the 
hearing and publish anew notice to give the court 
jurisdiction, but that it was sufficient to merely post- 
pone the hearing for service on the heirs.—CURTIS V. 
UNDERWOOD, Cal., 36 Pac. Rep. 110. 

244. WILLS—Undue Influence—Mental Incapacity.— 
When a will executed by a woman of 88 years differs 
from her previously expressed intention, and is made 
in favor of those in relations of confidence or depend- 
ence towards her, it raises a violent presumption of 
undue influence, which should be overcome by satis- 
factory testimony before said willis admitted to pro- 
bate.—WHITELAWS’ EX’R V. SIMs, Va., 19S. E. Rep. 113. 
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